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problems dealing with movable chattels and perhaps it would be 

well at the outset to delineate the scope of the examination herein. 
Parties may enter into contractual relationships concerning tangible chat- 
tels under circumstances in which no new property interests in the goods 
will be created, or there may be situations (contractual or otherwise) as a 
result of which property rights will be transferred. Of this latter group are 
considered only those instances in which the parties have entered into an 
agreement, the effect of which is to transfer some property right in tangi- 
ble goods,’ and an examination will be made of some of the most illustra- 
tive cases to determine the principles operative in such decisions. 

This classification then excludes consideration of property rights arising 
post mortem; the rights of creditors on both involuntary and voluntary 
transfers of goods; and property rights of spouses in the goods of each 
other, which are commonly considered under a discussion of matrimonial 
property. So also are excluded dealings with goods in executory contracts 
that pass no interests by the law governing the property itself,? which 
would require a detailed study of the conflict of laws governing contracts. 


|: IS the purpose of this article to consider some of the conflict of laws 


* Assistant Professor of Law, University of Louisville School of Law. 


* Caldwell, P. J., in Cable Co. v. McElhoe, 58 Ind. App. 637, 647, 108 N.E. 790, 794 (1915): 
“Any contract may present itself for construction in either of two aspects, perhaps both. Thus 
it may involve the personal rights, duties and obligations of the parties to it, under its terms, or 
it may relate to the title to, or interest in, property transferred or reserved by it. These dis- 
tinctions are important in determining questions of the conflict of laws.” 

* See Goodrich, Conflict of Laws (1927), 347: 

“An executory contract regarding a chattel is governed by the law governing the contract, 


though its effect in creating or transferring an interest in the property is governed by the law 
of the situs.” 


345 
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Based upon the authority of medieval jurists, Story laid down a rule in 
these words: 


“Tt follows, as a natural consequence of the rule which we have been considering, 
(that personal property has no locality), that the laws of the owner’s domicil should in 
all cases determine the validity of every transfer, alienation, or disposition made by 
the owner, whether it be inter vivos, or be post mortem. And this is regularly true, 
unless there is some positive or customary law of the country where they are situate, 
providing for special cases, (as is sometimes done), or from the nature of the property, 
it has a necessarily implied locality.” 


This then is the rule “mobilia sequuntur personam.” 

But if this ever was a rule of law, its basis upon medieval conditions has 
long been outgrown by circumstances of travel and circumstances of own- 
ership of property in more than one state.‘ Many practical and theoretical 
arguments can be advanced for a rule that the law of the state where the 


property is actually located should be operative in determining interests 
in goods. Westlake says: 


“On the whole, the arguments which have been used in support of the maxim 
mobilia sequuntur personam, understood as regulating dealings with movables by the 
personal law of their owner, cannot be pronounced satisfactory: and the reader will be 
prepared to find that in the nineteenth century the current of authority, out of Eng- 
land, has set strongly toward the application of the Jex situs to movables as well as to 
immovables, in all cases except those of the so-called universal assignments.’’s 


Story himself recognized that there were possible exceptions to the rule 
“mobilia sequuntur personam” and in later editions of his work it was 
noted that the exceptions had become more frequent than the application 
of the original rule. 


While Wharton disputed his hypothesis,’ Story had a great influence 


3 Conflict of Laws (4th ed. 1852), § 383. 

4 Foote, Private International Law (sth ed. 1925), 284: 
“Notwithstanding the general principle that movables are governed by the law of the domicil 
of the owner, it has been already stated that this principle does not apply to the alienation by 
the owner of movables by transfer infer vivos. Such transfers are, in fact, regulated by the law 
of the place where the movables happen to be (lex situs) which is usually also the place where 
the forms of transfer are gone through.” 

See also, Schmidt v. Perkins, 74 N.J.L. 785, 67 Atl. 77 (1907); Farmers’ & Mechanics’ Nat. 
Bank v. Loftus, 133 Pa. 97, 19 Atl. 347 (1890). 

5 Westlake, Private International Law (7th ed. 1925), 193. 

6 Story, Conflict of Laws (8th ed. 1883), § 382 n. (a): 
“The exceptions to the maxim mobilia sequuntur personam have become so numerous that it 
cannot be safely invoked for the decision of any but the simplest cases at the present day; if 
indeed a case can ever be safely decided upon a maxim. The exceptions would probably be less 
frequent if the maxim were lex situs mobilia regit. But no maxim is needed; any would be apt 
to mislead.” 


7 Wharton, Conflict of Laws (3d ed. 1905), § 297 ef seq. 
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upon the courts and his statements are to be found in many decisions 
based thereon.* Perhaps the lingering effect of Story’s theory has been 
extended by the cases of distribution of property on testate and intestate 
succession where the rule is universally stated to be that the law of the 
domicil of the decedent operates upon movables.? This seems to have re- 
sulted from frequent repetition rather than by an analysis of the problem 
which would indicate, instead of the operation of the law of the domicil, 
operation of the law of the situs'® which will be considered presently. A 
similar treatment of the problem has been found (until quite recently) in 
the language of the courts regarding matrimonial property rights." 


8 See Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636 (1894); Edgerly v. Bush, 81 N.Y. 199 
(1880); Farmers’ & Mechanics’ Nat. Bank v. Loftus, 133 Pa. 97, 19 Atl. 347 (1890). 

9 The text writers lay this down categorically. E.g., see Foote, supra note 4, 315: 
“It will have been already gathered from what has been said as to the law which governs the 
disposition of personal chattels by will, that the same principle of the /ex domicilii applies to 
succession to personal chattels ab intestato.” 

Westlake, supra note 5, § 59, 109: 
“The law of a deceased person’s last domicile governs the beneficial interest in the surplus of 
his personal property, after payment of his debts, funeral expenses, and expenses of adminis- 
tration, that is, of getting in and distributing such property; and this, whether in the case of 
testacy or in that of intestacy.” 

Dicey, Conflict of Laws (sth ed. 1932), 799, rule 193 (a): 
“The succession to the movables of an intestate is governed by the law of his domicil at the 
time of his death, without any reference to the law of the country where . . . . (4) the mov- 
ables are, in fact, situate at the time of his death.” 

The Restatement, Conflict of Laws (student ed. 1934), §§ 300-303, sounds in domicil; 
€.g., § 303: 
“The movables of one who died intestate which remain in the state after the estate is fully ad- 
ministered are distributed to the persons who are entitled to take by the law of the state of his 
domicil at the time of his death.” 

%° Goodrich, supra note 2: 
“The devolution of personalty upon the death of the owner, intestate, is governed by the law 
of the domicile of the decedent at the time of his death. The underlying theory is that the law 
of the situs of the property in reality controls the devolution, but for convenience the law of 
the domicile is looked to in order that all the property may pass as one estate.” (368). “It is 
believed that the distribution of the decedent’s property is in every case governed by the law 
of the situs of the property.” (371). 


™ Harding, Matrimonial Domicil and Marital Rights in Movables, 30 Mich. L. Rev. 859, 
871 (1932): 
“However, an examination of these cases shows that almost all present no conflict between 
situs and domicil, the two being the same. In the cases where the conflict is actually presented 
we find confusion. In numbers, the cases following the domiciliary law have a majority. If we 
omit the cases decided during the uncontested reign of the mobilia maxim, say prior to 1865, we 
find evidence of a tendency toward acceptance of the view herein advanced. About all that 
can be said of the present state of the law is that it appears to be in a state of transition. The 
cases are few except in the community property states, where the matter is growing in im- 
portance. Ji is believed that the rule favoring the law of the situs is both more logical and more 
convenient, but the force of accumulated precedent must be acknowledged.”’ (Italics ours) 
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In these two instances of rights upon intestate succession and matri- 
monial property rights the rule is undoubtedly a very convenient one and 
that fact may induce the courts to continue the principle as a matter of 
expediency. In the early cases concerning movables a hopeless maze of 
decisions repeated Story’s doctrine as dicta, and at the same time decided 
that the law of the situs, place of contracting, or of the forum governed. 
In a number of decided cases the property was actually located at the 
domicil of the owner, leading to a confusion of rules, the courts stating that 
the maxim mobilia sequuntur applied but the actual decisions being con- 
sistent with the rule of the situs governing.” 

As late as 1go1, in discussing the operation of the rule of the situs, 
Raleigh C. Minor wrote: 

“. . .. in one New York case it was held that even though the suit was brought in 
the locus contractus, the transfer being valid there, it would not be sustained if invalid 
by the law of the actual situs of the chattels at the time of the transfer. This case would 
seem to go too far in support of the lex situs. Guillander v. Howell, 35 N.Y. 567. Mr. 
Wharton also goes to great lengths in giving effect to the lex situs, claiming that it is 
the ‘proper law.’ Whart. Confl. L. #297 et seq. The true rule is that the law of the ac- 


tual situs is effective only when it is also the lex fori, the lex loci contractus, or the lex 
domicilii. Standing alone, it is of no significance.”™ (Italics ours.) 


But even at the time that Minor wrote, the cases were beginning to 
recognize that the rule of the domicil was not the proper rule and now it 


may unquestionably be stated that tangible personal property has a situs 
of its own and that, generally, the law of that situs governs. The Restate- 
ment of the Law of Conflict of Laws (student ed. 1934) provides that ca- 
pacity to convey a chattel," the formalities of conveyance," the validity 
in substance of a conveyance” and the nature of the interest created by a 
conveyance of a chattel"? are all determined by the law of the place where 
the chattel is situated at the time of the conveyance—definitely recog- 
nizing the effect of the law of the situs of movable property. 


™ F.g., Goodrich, supra note 2, 349, cites Nichols v. Mase, 94 N.Y. 160 (1883), with this 
comment: 
“the Court stressed the law of the place of contract, quoted approvingly a statement that the 
domiciliary law governed and rendered a decision which applied in fact the law of the situs of 
the property.” 

*3 Minor, Conflict of Laws (1901), 300, n. 9. 

™ § 255. See also Dicey, Conflict of Laws (sth ed. 1932), 606: 
“Rule 151 (b)—(I). A person’s capacity to transfer or assign or to accept the transfer or as- 
signment of a movable or an interest therein is governed, in the case of ordinary gifts and 
commercial transactions taking place in the country where the movable is situate at the time 
of the transfer or assignment, by the law of that country (lex situs).” 

Cf., Dicey, Conflict of Laws (3d ed. 1922), 560, where he stated the rule as that of the domi- 
cil, but followed it with a question mark. 


3 § 256. 6 § 257. 17 § 258. 
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An application of the modern rule is found in the English case of Cam- 
mell v. Sewell.** There Simpson and Whaplate, of England, purchased a 
quantity of lumber in Russia for shipment to England on a Prussian ship. 
The ship put into a Norwegian port due to shifting of cargo and while 
there drifted from anchor and was so badly damaged as to be beyond re- 
pair. The captain, in accordance with Norwegian law, sold the lumber to 
one Clausen who issued a bill of lading on the goods to the defendant in 
England in exchange for an advance. The defendant received and sold 
the lumber and plaintiff, who had insured the cargo for Simpson and 
Whaplate, sued defendant in trover for the amount of the proceeds. Had 
the transaction taken place in England, this would not have passed good 
title to Clausen. The English court held for the defendant, stating that if 
personal property is disposed of in a manner binding according to the law 
of the country where it is, that disposition is binding everywhere. Dicey 
approves this result: 

“A transfer of a movable which can be touched (goods), giving a good title thereto 
according to the law of the country where the movable is situated at the time of the 
transfer (/ex situs), wherever such transfer is made, is valid.” 

As Norway had jurisdiction over the harbor and over the land on which 
the lumber was unloaded, it is not unreasonable to state that Norway also 
had jurisdiction over the lumber itself and the English court recognized 
this in declaring that the law of the situs of the movables governed their 
disposition. 

Suppose, however, the lumber had been damaged by water and that the 
captain of the Prussian boat felt it for the best interests of the English 
owners to make a contract with Clausen to complete the transport to 
England and there deliver the lumber to Clausen? At first this would ap- 
pear to be a contract only, the validity of which would depend upon the 
law applicable to the contract—probably England as the place of per- 
formance—and therefore Clausen would take nothing when the question 
was tested in an English court. But this overlooks an important element: 
What was the effect of this contract in Norway as passing an interest in 
the goods? Whether the question is as to the capacity of the ship captain 
to act in reference to the goods or the mature of the interest created in the 
goods, the Restatement, Conflict of Laws (student ed. 1934) points out”® 
that the law of Norway must be considered and would control. It is, how- 
ever, only where Norwegian law would create an interest in the chattels 
that this law should be operative. 

%5 H. & N. 728 (1860). 

9 Dicey, Conflict of Laws (sth ed. 1932), 608, rule 152 (g). 

2° (Student ed. 1934), §§ 255-258. 
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In the Sewell case, Cockburn, C. J., felt some of the difficulty in this 
hypothetical situation. He said: 

“ . .. Ifa person sends goods to a foreign country, it may well be that he is bound 
by the law of that country, but here the goods were wrecked on the coast of Norway, 


and came there without the owner’s consent. Could the arrival of the goods there en- 
large the captain’s authority?” 


And concluded: 


“Although the goods in question were at one time the property of English owners, 
the property in them was transferred to others by a sale valid according to the law of 
Norway, a country in which the goods were at the time of such sale 

While the decision was for the plaintiff without answering this point, 
another basis upon which the decision might have been placed is that the 
goods had been entrusted by the agent of the English owner to the captain 
of the ship and that the captain had voluntarily brought them within Nor- 
wegian territory where the wreck took place. This would be within the 
agency of the captain and a consent of the owner to the jurisdiction of 
Norwegian law. This possible explanation of the case would harmonize its 
conclusion with the rule of a number of states which distinguish between 
voluntary and involuntary subjection of chattels to the territorial sov- 
ereignty of a particular jurisdiction, a theory which will be discussed more 
fully subsequently. 

A similar question arose in Charles R. Dougherty Co., Inc. v. Krimke, 
where plaintiff delivered a diamond to a firm in New York giving author- 
ity for sale of the goods. Without the knowledge or consent of the plain- 
tiff the firm pledged the diamond with the defendant in New Jersey. In an 
action of replevin brought in New Jersey, the trial court instructed the 
jury to return a verdict in favor of the plaintiff if they found that the trans- 
action between the plaintiff and the New York firm did not constitute a 
sale. A verdict was returned for the plaintiff. On appeal it was held that 
the judgment be reversed upon the ground that, under the New York 
Factors’ Act, the firm had the power to make the pledge—thus applying 
the law of the situs of the transfer between plaintiff and the New York 
firm in determining the interest created in the goods and the capacity of 
the taker of the goods to transfer them. 

Two early Louisiana decisions may be noticed in which the courts 
reached results clearly consistent with the law of the situs. In Olivier v. 
Townes,’ a transfer of a part interest in a ship was made in Virginia 

a5 H. & N. 728, 734 (1860). = 5 H. & N. 728, 746 (1860). 

% 105 N.J.L. 470, 144 Atl. 617 (1929); noted in 38 Yale L. J. 988 (1929). 

#42 Mart. (N.S.) (La.) 93 (1824). 
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where the owner resided, the ship at the time of the sale being in the port 
of New Orleans. Before delivery of the boat to the buyer, she was attached 
by creditors of the seller. By the common law of Virginia a sale of goods 
might be complete without delivery if delivery was impossible at the time 
of the contract and was made within a reasonable time after delivery be- 
came possible. By the law of Louisiana delivery was essential to vest title 
in the buyer. The creditors claimed that title was still in the seller, no de- 
livery having taken place, and that they therefore took priority over the 
buyer, applying the Louisiana law. The buyer claimed that his interest 
had vested by application of the Virginia law. The court held that since 
the attaching creditors were residents of Louisiana and would be injured 
by the enforcement of the Virginia law, the law of the forum must 
be applied and the attachment sustained. 

In Thuret v. Jenkins,5 the facts were similar except that the ship was 
at sea at the time of the sale. Upon reaching port in Louisiana, the ship 
was attached by creditors of the seller. The court held for the defendant 
buyer, stating: 


“ 


















































.... In transferring it, it did not work an injury to the rights of people of 
another country, it did not transfer the property of a thing within the jurisdiction of 
another government. If two persons, in any country, choose to bargain as to the prop- 
erty which one of them has in a chattel, not within the jurisdiction of the place, they 
cannot expect that the rights of persons, in the country in which the chattel is, will be 
permitted to be affected by their contract. But if the chattel be at sea, or in any other 
place, if any there be in which the law of no particular country prevails, the bargain 
will have its full effect eo instanti, as to the whole world; and the circumstances of the 


chattel being afterwards brought into a country according to the laws of which the sale 
would be invalid, would not affect it.”’6 



































Another case which brings out the operation of the rule of the situs, 
although this principle was not clearly recognized by the court, was 
Emery v. Clough,” which involved a gift causa mortis. A bill was brought 
for discovery of assets. The defendant and the intestate were domiciled 
in New Hampshire but were temporarily in Vermont where the intestate 
became ill. As a gift causa mortis he delivered a bond and a sum of money 
to defendant with instructions to deliver it to third persons after his 
death, and the delivery was accordingly made. This procedure would have 
been valid by the law of Vermont but not by the law of New Hampshire, 
which required a petition to the probate court with the testimony of two 
disinterested witnesses to the transaction within sixty days after the 
death of the donor in order to effectuate the transfer. 
*8 7 Mart. (La.) 318 (1820). 
6 7 Mart. (La.) 318, 354 (1820). 








































2163 N.H. 552, 4 Atl. 796 (1886). 
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The court held in favor of the defendant upon these arguments: A gift 
causa morlis is not a testament so title did not vest in the administrator; 
if it was a contract, in this case it was executed in Vermont in the lifetime 
of the intestate; if it was not a contract, as the term is commonly under- 
stood, it was a gift which received the assent of both parties and nothing 
remained to perfect the conditional title of the donees before the decease 
of the donor. 

But in reality a gift causa mortis is neither a transfer inter vivos nor a 
testamentary disposition, although it is of the nature of both. The court 
drew an analogy to contract because a gift causa mortis requires consent. 
But such a transaction is not contractual, since a contract is the result of 
bargaining, and there was neither knowledge nor consent upon the part of 
the donees until after the death of the donor. Further, if this were a con- 
tract, it is possible that the governing law would be the place of perform- 
ance by the delivery to the donees—in New Hampshire. Nor does the rule 
that the goods were governed by the domicil of the owner apply. While 
the court does not clearly state its position it is apparent that the only 
operative law which would satisfactorily explain the decision is that the 
law of the situs of the property, at the time of the creation of an interest 
therein, governed in the forum. Since the chattel was in Vermont with the 
owner, his acts there operated according to the law of the situs to pass a 
defeasible title to a third party, and the delivery to the defendant for 
transmission to the donee created a relationship analogous to a trust. 
The law of the situs of the chattel should operate as to the creation of an 
interest therein and any interest in a chattel, even though defeasible, 
which is valid by the law of the situs should be recognized in the state of 
the forum even though the latter is also the state of the domicil. 

As Professor Goodrich suggests,”* the clearest type of situation in which 
to test the inapplicability of the mobilia sequuntur rule is one in which none 
of the parties is domiciled at the actual situs of the goods and a decision of 
a court of the actual situs is carried to the Supreme Court of the United 
States upon a constitutional point. Such a case was Green v. Van Bus- 
kirk.” 

Bates in New York owned some safes which were located in Chicago. 
On November 3d, Bates executed and delivered to Van Buskirk in New 
York a chattel mortgage on the safes. On November sth, before the mort- 
gage was recorded and before Van Buskirk took possession of the goods, 
one Green, also of New York, attached the safes in Chicago for the debt 
of Bates, service upon attachment being by publication in accordance 


8 Supra note 2, 350. #9 s*Wall. (U.S.) 307 (1866); 7 Wall. (U.S.) 139 (1868). 
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with the Illinois procedure. There was a judgment and a sale to Green 
under an Illinois statute which provided that no chattel mortgage should 
be valid as against creditors unless possession were taken by the mort- 
gagee. By the law of New York the mortgagee had a right superior to 
creditors of the mortgagor. Van Buskirk then sued Green in New York 
for the value of the safes and Green offered a certified transcript of the 
Illinois judgment. The courts of New York held that this transaction was 
governed by the law of New York as the domicil of the owners of the 
goods (all of the parties being domiciled in New York) and that the Illinois 
proceedings constituted no defense. 

A writ of error being taken, this decision was reversed by the Supreme 
Court of the United States which held that the question was to be deter- 
mined by the laws of Illinois, where the property was situated and where 
the proceedings were held and under which the goods were sold. The 
Illinois decisions and statute showed the policy of Illinois to take jurisdic- 
tion over chattels within its limits and this rule governed. For New York 
to refuse to recognize the Illinois judgment constituted a denial of full 
faith and credit thereto. In rendering the opinion Davis, J., stated in 
part: 


“Tt would seem to be unnecessary to continue this investigation further, but our 
great respect for the learned court that pronounced the judgment in this case** induces 
us to notice the ground on which they rested their decision. It is, that the law of the 
state of New York is to govern this transaction, and not the law of the state of Illinois 
where the property was situated; and as, by the law of New York, Bates had no proper- 
ty in the safes at the date of the levy of the writ of attachment, therefore none could be 
acquired by attachment. The theory of the case is, that the voluntary transfer of per- 
sonal property is to be governed everywhere by the law of the owner’s domicile, and 
this theory proceeds on the fiction of law that the domicile of the owner draws to it the 
personal estate which he owns wherever it may happen to be located. But this fiction 
is by no means of universal application, and as Judge Story says, ‘yields whenever it is 
necessary for the purposes of justice that the actual situs of the thing should be ex- 
amined.’ It has yielded in New York on the power of the state to tax the personal 
property of one of her citizens, situated in a sister state (People v. Commissioner of 
Taxes, 23 N.Y. 225) and always yields to ‘laws for attaching the estates of non-resi- 
dents, because such laws necessarily assume that property has a situs entirely distinct 
from the owner’s domicile.’ If New York cannot compel the personal property of* 
Bates (one of her citizens) in Chicago to contribute to the expenses of her government, 
and if Bates had the legal right to own such property there, and was protected in its 
ownership by the laws of the State; and as the power to protect implies the right to 
regulate, it would seem to follow that the dominion of Illinois over the property was 
complete, and her right perfect to regulate its transfer and subject it to process -_ 
execution in her own way and by her own laws.” 


3° J.e., Supreme Court of New York. 3 7 Wall. (U.S.) 139, 149 (1868). 
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While this decision is binding only in the case of questions involving the 
full faith and credit clause, and the court expressly excluded other opera- 
tion of the rule, it does indicate an adherence by the Supreme Court of the 
United States to the view that the situs should, in general, control. ‘The 
rule which looks to the law of the situs has the merit of adopting the law 
of the jurisdiction which has actual control of the goods and the merit of 
certainty.” This rule also avoids determining the problem, frequently 
difficult, of domicils of conflicting claimants. 

Perhaps it may be objected that we have stated too broadly a rule that 
the law of the situs is everywhere to be given effect. Certainly there are 
cases in which this rule does not seem to be applied and a further con- 
sideration of the problem requires an examination into the fundamental 
theories of jurisdiction over tangible property. For the purpose of raising 
this point, let us suppose that property is removed, without the consent 
of the owner, from one state to another state and there disposed of in 
accordance with the law of the latter and the goods again come into the 
state of the original owner; what attitude shall there be taken toward this 
proceeding? There are two possible angles to such problem: (1) The con- 
flict of laws rule of the forum concerning its own power over the chattel by 
virtue of the present situs there; and (2) the conflict of laws rule of the 
forum concerning the jurisdiction of the state to which the goods were re- 
moved without the consent of the owner. A typical situation arose in 
Edgerly v. Bush. 

There one Baker mortgaged a pair of horses to Edgerly in New York, 
the mortgage being there recorded and containing a clause which gave 
Edgerly a right to take possession of the horses if Baker should remove 
them. Apparently New York applied the title theory of mortgages. Baker 
took the horses without Edgerly’s knowledge into Canada where they 
passed to the possession of a horse trader and from him to the defendant, 
Bush, who was domiciled in New York. Canadian law treated the trans- 
fers as sales in market overt by which the purchasers in Canada would 
have acquired good titles. Bush left the horses in Canada. When plain- 
tiff learned of the transfer to Bush, he made a demand for the horses and 
on refusal to deliver brought trover. The court held for the plaintiff, giv- 
ing several possible reasons for the decision but without specifiying which 
reason governed: 


# Swayze, J., in Lees v. Harding, Whitman & Co., 68 N.J. Eq. 622, 60 Atl. 352, 355 (1905), 
considered infra note 87. 


33 81 N.Y. 199 (1880). Accord, Ensley Lumber Co. v. Lewis, 121 Ala. 94, 25 So. 729 (1899). 
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“Thus the law of the domicile, and the law of the then siéus of the property, and the 
law of the forum in which the remedy is sought, all concur to sustain the right of the 
plaintiff. The law of the domicile of the owner of personal property, as a general rule, 
determines the validity of every transfer made of it by him. By that law as it exists in 
this case, the plaintiff became the owner of this property before it was taken beyond its 
operation. By that law, too, an owner of property may not be divested of it without 
his consent, or by due process of law; plainly not by a dealing with it by others without 
his knowledge, assent or procurement 

“*.. . . We doubt whether in a case like this, where, after a title of property has been 
acquired by the law of the domicile of the vendor, and of the situs of the thing, and of 
the forum in which the parties stand in a contest between citizens of the State of that 
forum, it has ever been adjudged that such title has been divested by the surreptitious 
removal of the thing into another State, and a sale of it there under different laws. 
There are decisions that it has not, however. 


While the court mentions “domicil,” if the decision means to apply the 
law of the domicil, we have already seen that that rule is inconclusive and 
erroneous; further, should the domicil of a mortgagor or mortgagee (seller 
or buyer) govern? Nor is there any sound reason for contending that citi- 
zenship, as distinguished from domicil, should enter into a determination; 
here the point would be immaterial since mortgagor, mortgagee and the 
purchaser were citizens of New York. Nor should a state, as a matter of 
conflict of laws, apply its municipal law of sales simply because it happens 
to be the forum of a proceeding involving a sale. Again, the fact that the 
law of Canada with respect to the passing of title differs from that of 
New York is insufficient to justify New York in refusing recognition to a 
title created by Canadian law. 

If however Canada had no jurisdiction over the chattel, then no con- 
sideration need be given to the effect of a transaction in Canada regarding 
the goods. Professor Beale, in writing upon this situatio#, advanced the 
argument that no jurisdiction existed. Professor Beale argued as follows: 

“(1) Ownership is a legalized relationship between a person and a thing. The 


owner’s property does not exist in the thing alone, but in the person of the owner as 
well. It follows that: 


“(2) Jurisdiction over the thing does not necessarily involve jurisdiction over the 
person or over his interest in the thing. Usually the state in which a chattel is, has juris- 
diction over the owner’s interest; for in the ordinary case the owner has submitted his 
interest to the jurisdiction of the state by belonging to or being in the state, or by per- 
mitting his chattel to be there, or by confiding it to another who permits it to be there. 
But if the owner has done nothing to submit his interest to the law of the state where 
the thing is, there is no jurisdiction in that state to affect the rights of the absent per- 
son. The state may, to be sure, exercise jurisdiction over the thing, insofar as the 
owner’s interest is untouched. It may destroy the thing, thus destroying incidentally 

3481 N.Y. 199, 203, 205 (1880). 
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the owner’s interest in it; but it requires no jurisdiction to do so—a private wrongdoer 


“(3) If the state where the thing is has no jurisdiction over the absent owner’s title, 


any provision of its law by which his interest as owner is affected, will be given no force 
abroad.’’3s 


This argument was incorporated into section 268 of the Student Edition 
of the Restatement of the Law of Conflict of Laws* which reads as follows: 
“(1) If, after a chattel is validly mortgaged, it is taken into another state without 


the consent of the mortgagee, the interest of the mortgagee is not divested as a result 
of any dealings with the chattel in the second state. 


“(2) Dealings with the chattel in a state into which it is taken without the consent 
of the mortgagee may result in new liens which have preference over the mortgage.” 
And comment c thereto reads: 

“Under the rule stated in this Section, the interest of the mortgagee is not divested 
by any dealings with the chattel in the second state whether such dealings consist of a 
sale by the mortgagor to a purchaser for value and without notice or of an attachment 


or execution levied by a creditor of the mortgagor. It is immaterial that the mortgage 
has not been recorded in the second state.” 


The reasoning of Professor Beale and section 268 of the Restatement is 
predicated upon a differentiation of “jurisdiction over a chattel” into two 
senses of “jurisdiction over the rights of the owner” and “jurisdiction over 
the res,’ contending that mere jurisdiction over the res cannot and does 
not give the power to pass title as against the interest of the true owner 
and that such a transfer is entitled to no recognition. It would seem to 
follow that if the state had no “jurisdiction” in that sense, such transac- 
tion should pass no rights as against the first owner even in the state pur- 
porting to exercise jurisdiction. In that situation it would be necessary 
either to revise our concept of “jurisdiction,” or for that state to change 
its municipal law by yielding to the argument just advanced, in which 
case the situation would never again arise. 

Suppose that we extend our reasoning upon the soundness of this 

3s J. Beale, Jurisdiction over Title of an Absent Owner in a Chattel, 40 Harv. L. Rev. 805, 
811 (1927). 


3¢ Compare the terminology of § 268 (Student Edition, 1934) with that of § 288 (Proposed 
Final Draft no. 2, 1931) which it revised: 

“Tf a chattel is validly mortgaged in accordance with the law of the state where it is situated 
at the time of the execution of the mortgage and is then taken into another state without the 
consent of the mortgagee, the interest of the mortgagee is not thereby divested, nor is it di- 
vested as a result of any dealings with the chattel in the second state until the mortgagee has 
had a reasonable opportunity to remove the chattel from the second state or until the period 
of adverse possession in the first state has elapsed.” 

It is apparent that there has been no substantial modification of the original § 288. See also, 
§ 52 (Proposed Final Draft no. 1, 1930) which was omitted from the final revision. 
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differentiation by imagining in the Green v. Van Buskirk situation that the 
iron safes had been taken by the mortgagor from New York to Illinois 
without the consent of the mortgagee, assuming that by New York law the 
effect of a chattel mortgage was to give a title interest subject to defea- 
sance upon performance of the conditions of repayment. Assuming, then, 
that the creditors of the mortgagor attached the safes in Illinois, notified 
non-resident parties in interest by publication, and sold the safes to 
Green; and that suit was brought in New York by the mortgagee against 
the purchaser, who pleaded the Illinois judgment under the full faith and 
credit clause—what result? What difference before the United States 
Supreme Court would the contention make that the removal had been 
without consent? It is submitted that the result would be the same and 
the holding would be that Illinois did have jurisdiction. 

The term “jurisdiction” may perhaps be used in two senses or, rather, 
as applied to two types of situations. The first sense in which the term 
“jurisdiction” may be used is within the constitutional law meaning, par- 
ticularly under the Federal Constitution. The question may arise in one 
of two ways: (1) Where a state wishes to assume jurisdiction, will the 
Constitution prohibit it; and (2) where a state wishes to refuse jurisdic- 
tion, will the Constitution require jurisdiction.*7 The case of Green v. Van 
Buskirk falls within the first aspect if the problem is viewed from the desire 
of Illinois or of New York to assume jurisdiction—as to Illinois, refusing 
to recognize the interests of the New York mortgagee, and as to New 
York, refusing to recognize the interests of the Illinois purchaser. If we 
confine a discussion of the situation in which property has been removed, 
without the consent of the owner, into a second state which acts through 
its judicial machinery upon the rights of an absent claimant upon such 
notice as constitutes due process of law, the jurisdiction of the court is not 
invalid in the constitutional sense and the judgment resulting from the 
exercise of such power must be recognized by the operation of the full 
faith and credit clause. 

The second use of the term “jurisdiction” is in the conflict of laws sense 
where a judgment of a court is not involved. The Restatement, Conflict 
of Laws (student ed. 1934), section 42, topic, Definition and Character of 
Jurisdiction, states: 


37 See E. M. Dodd, The Power of the Supreme Court to Review State Decisions in the Field 
of Conflict of Laws, 39 Harv. L. Rev. 533 (1926); G. W. C. Ross, Has the Conflict of Laws Be- 
come a Branch of Constitutional Law?, 15 Minn. L. Rev. 161 (1931); Schofield, The Supreme 
Court of the United States and the Enforcement of State Law by State Courts, 3 Ill. L. Rev. 
195 (1908); Cook, The Powers of Congress under the Full Faith and Credit Clause, 28 Yale 
L. J. 421 (1919). 
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“As used in the Restatement of this Subject, the word ‘jurisdiction’ means the 
power of a state to create interests which under the principles of the common law will 
be recognized as valid in other states.” 

While an illustration to section 42 refers to a situation in which a court 
has rendered judgment, it seems that as used in the conflict of laws sense 
judgments may be excluded from the second group. Then jurisdiction, in 
this sense, would be confined to situations in which one state had acted 
upon rights and, the question arising in a second state, that second state 
would under its own rules of conflict of laws recognize rights created by 
the operative factors which had arisen elsewhere. 

To repeat, we have already seen from the case of Green v. Van Buskirk 
that the exercise of jurisdiction over a tangible chattel affecting rights of 
an absent claimant is valid from the standpoint of the due process clause 
of the Federal Constitution. That decision, holding that the judgment of 
the Illinois court comes within the purview of the full faith and credit 
clause of Article IV, Section 1, of the Constitution, may be taken as an 
application of the theory that physical “power” over the res equals “‘juris- 
diction.” As we have observed, although jurisdiction in the foreign judg- 
ment sense existed in the Illinois court under the facts of Green v. Van 
Buskirk, the Supreme Court of the United States declined to consider the 
more frequent type of case, i.e., where no judicial proceedings are involved, 
the court stating: 

“We do not propose to discuss the question how far the transfer of personal prop- 
erty lawful in the owner’s domicil will be respected by the courts of the country where 
the property is located and a different rule of transfer prevails. It is a vexed question, 
on which learned courts have differed; but after all there is no absolute right to have 
such transfer respected, and it is only on a principle of comity that it is ever allowed. 
And this principle of comity always yields when the laws and policy of the State where 
the property is located has [sic] prescribed a different rule of transfer with that of the 
State where the owner lives.”’3* 

Is it not arguable that a state may provide that as to sales within its 
borders of goods claimed by other persons, the purchaser shall be con- 
sidered owner; that such a rule does not constitute a denial of due process 
of law; and that the law of such state has “jurisdiction” over the goods? 
It seems that in such situation the term “jurisdiction” should be con- 
cerned only with the physical control over the res itself, and that this 
automatically includes jurisdiction over personal rights therein which will 
be operative within the borders of that state and within the borders of such 
other states as recognize this use of “jurisdiction” as a matter of their own 
conflict of laws principles. 

38 7 Wall. (U.S.) 139, 150 (1868). 
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It has, however, been argued that such procedure might be a violation 
of either the due process clause or the full faith and credit clause of the 
Constitution.*® 

A proposition has definitely been advanced that the full faith and credit 
clause is sufficiently extensive in scope to require extraterritorial recogni- 
tion of state statutes creating rights;*° but in spite of the fact that at least 
one United States Supreme Court decision” so states in dicta, we must 
here omit any discussion of that problem with a suggestion that that does 
not yet seem to have become settled law. 

Another argument, which seems to have as its basis the due process 
clause, is that a different rule should be applied in conflict of laws cases 
because, under the “vested rights” theory, an error involves not only lo- 
cal law but “foreign rights.”” The language of Professor Beale and of sec- 
tion 268 (student ed. 1934) of the Restatement would indicate that the 
second state into which property was removed improperly, (usually mean- 
ing, thereby, without the consent of the “owner” as determined by the 
law of the first state), had no jurisdiction to deal with the property in 
such way as to affect the rights of the owner in the first state. This argu- 
ment proceeds upon the premise, that there is always some one, and only 
one “proper law” which has jurisdiction or power to attach legal conse- 
quences to a given situation in the conflict of laws and that when the “ap- 
propriate law” has created “rights” their validity cannot be impeached.” 

Although there are some decisions, particularly in the field of torts,‘ 
which seem to support such position, it should be borne in mind that it 
has generally been accepted doctrine of the Supreme Court of the United 
States that judicial error in the application of conflict of laws rules does 

39 For a summary of this position see Dodd, supra note 37, 538 et seq. 

4° See Langmaid, The Full Faith and Credit Required for Public Acts, 24 Ill. L. Rev. 383 
(1929); Field, Judicial Notice of Public Acts under the Full Faith and Credit Clause, 12 Minn. 
L. Rev. 439 (1928); Schofield, 13 Ill. L. Rev. 43 (1918) (comment). 

# Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932). 

# The problem has been discussed by a number of writers. See Beach, Uniform Interstate 
Enforcement of Vested Rights, 27 Yale L. J. 656 (1918); Cook, The Logical and Legal Bases of 
the Conflict of Laws, 33 Yale L. J. 457 (1924); Cook, Recognition of “Massachusetts Rights” 
by New York Courts, 28 Yale L. J. 67 (1918); E. M. Dodd, supra note 37; Isaacs, Handbook on 
the Conflict of Laws, 41 Harv. L. Rev. 108 (1927) (book review); Lorenzen, Territoriality, 
Public Policy and the Conflict of Laws, 33 Yale L. J. 736 (1924); De Sloovére, The Local Law 
Theory and Its Implications in the Conflict of Laws, 41 Harv. L. Rev. 421 (1928); Stumberg, 
Conflict of Laws. Foreign Created Rights, 8 Tex. L. Rev. 173 (1930); Yntema, The Hornbook 
Method and the Conflict of Laws, 37 Yale L. J. 468 (1928). 

43 E.g., Loucks v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198 (1918); Slater 


v. Mexican Nat. R.R., 194 U.S. 120 (1904). And see Cook, Recognition of “Massachusetts 
Rights” by New York Courts, 28 Yale L. J. 67 (1918). 
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not raise a federal question under the due process clause.*4 The theory of 
“vested rights” has been subjected to severe criticism‘ and in its place 
attention has been directed to what the courts have actually done, and a 
similar treatment will be followed herein. As has been pointed out by 
Professors Cook,** Lorenzen“ and others, the rules of conflict of laws have 
developed and today are being applied from the standpoint of local policy 
and expediency which may result in a court, in a given situation, coming 
to the conclusion that it should not declare a certain rule of law, i.e., that 
the court by its law of conflict of laws does not have “jurisdiction.” In 
other words, there is in reality no foreign right enforced or denied by the 
forum which, for the first time, declares the existence or nonexistence of a 
right in question creating (in the former case) at once the right and the 
remedy, rather than enforcing or denying foreign created rights. This 
approach is altogether different from declaring positive rules of law into 
principles limiting the power of a state to authorize its courts to pass upon 
rights of individuals in reference to a particular subject matter in contro- 
versy; and a consideration of the cases in this field will show that the 
courts have actually operated in opposition to any supposition that they 
were in fact without jurisdiction (power) to act. 

Our conclusion, therefore, would be that a state having control over 
tangible property does have jurisdiction to affect interests of foreign 

“ Central Land Co. v. Laidley, 159 U.S. 103 (1895); Patterson v. Colorado, 205 U.S. 454 
(1907); Kryger v. Wilson, 242 U.S. 171 (1916); Marin v. Augedahl, 247 U.S. 142 (1918); Mil- 
waukee Electric Light Co. v. Wisconsin, 252 U.S. 100 (1920). 

There has been an apparent recession from these principles as may be illustrated by Su- 
preme Council of Royal Arcanum v. Green, 237 U.S. 531 (1915); Western Union Tel. Co. v. 
Brown, 234 U.S. 542 (1914); New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918); Aetna 
Life Ins. Co. v. Dunken, 266 U.S. 389 (1924), noted in 25 Col. L. Rev. 494 (1925), 20 IIL L. 
Rev. 72, 822 (1925, 1926), 38 Harv. L. Rev. 804, 826 (1925), 23 Mich. L. Rev. 643 (1925), 
9 Minn. L. Rev. 287 (1925), 3 Tex. L. Rev. 286 (1925); Modern Woodmen of Am. v. Mixer, 


267 U.S. 544 (1925); Home Insurance Co. v. Dick, 281 U.S. 397 (1930), noted in 15 Minn. L, 
Rev. 236, 39 Yale. L. J. 422 (1930), 40 Yale L. J. 291 (1930); Bradford Electric Light Co. v. 
Clapper, 286 U.S. 145 (1932). 

Professor Dodd, supra note 37, 560, has suggested that “the Supreme Court has quite def- 


initely committed itself to a program of making itself, to some extent, a tribunal for bringing 
about uniformity in the field of conflicts. 


Professor Yntema, however, states: “In these situations, strong economic and govern- 
mental motives are in operation behind the formulae, so that from the practical point of view 
it would at the present time be unsafe and unsound to generalize the dicta in these decisions 
into a theory of unlimited federal competence in the field of conflict of laws. The point worth 
noting, however, is that under the vested rights doctrines, there is no logical stopping place 
short of this result.” Yntema, supra note 42, 482 (1928). 


4 See citation of articles supra note 42. 
4 Cook, supra note 42. 47 Lorenzen, supra note 42. 
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claimants and it would be immaterial whether its law was applied judi- 
cially or by the simplest form of dealings with the goods by interested 
parties. The matter of conflict of laws, then, is a matter of local law of the 
forum based upon its own ideas of expediency and policy. When the 
physical control of the res comes before the forum or when it secures per- 
sonal jurisdiction in a judicial proceeding over interested parties, it seems 
clear that it may or may not recognize the transfer of interest which has 
occurred elsewhere; it may, or may not, give effect to the “jurisdiction” 
exercised by another state in a nonjudicial transfer. It appears, however, 
that it is improper in such situation to declare that the former state had 
“no jurisdiction.” Another state may recognize such jurisdiction al- 
though it need not do so, as Edgerly v. Bush* decided. 

Upon that analysis, then, the determination of this question would de- 
pend solely upon the conflict of laws principles of each particular forum, 
and it remains to consider a number of situations in which these principles 
have been developed. A large number of cases involving the conflict of 
laws principles as applied to movable property have concerned chattel 
mortgages and conditional sales, in instances where there has been no 
compliance with the recording statutes of the state of the transfer or of a 
state to which the goods were removed and there conveyed to a third 
party. 


Four possible types of situations may arise in reference to recording 
statutes. 


1. Where an interest in goods is created by chattel mortgage or condi- 
tional sale in State A and the goods are removed to State B, both states 
requiring recordation to protect the interest of the chattel mortgagee or 
the conditional vendor, and the instrument of transfer is recorded in both 
states: In such case, no question is likely to arise since, by hypothesis, the 
law of both states has been complied with.” 

2. Where neither State A nor State B requires recordation of the instru- 
ment for the protection of the lien claimant: Such situation would present 
little difficulty. The forum would apply either its own municipal law that 
recordation was not necessary, or its conflict of laws principles regarding 
the validity of the interest created in State A, and the lien claimant would 
be protected. Due to the fact that almost all states have statutes requir- 
ing recordation no case on this proposition has been found. 


# Supra note 33. 


49 It is possible that question might arise in the state of the forum upon the ground that the 
instrument did not comply with local forms of execution. No case has been found, however, 
and it is believed that in such situation the interest created in State A would be protected. 
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3. Where the law of State A requires recordation and the law of State 
B, to which the goods were removed, does not require recording to protect 
the interest of the chattel mortgagee or the conditional vendor, and there 
has been no compliance with the recording statute of State A: The rule 
has been to apply the law of the forum and to protect the chattel mortga- 
gee or the conditional seller. This may be illustrated by two cases. 

In United States Fidelity & Guaranty Co. v. Northwest Engineering Co.,® 
machinery was sold upon conditional sale in Wisconsin for immediate 
shipment to Mississippi for construction work in that state. By Wiscon- 
sin statute it was provided that such contract should be void as against 
attaching creditors without notice unless the instrument was recorded. 
By Mississippi law recording was not required. A creditor of the pur- 
chaser, without knowledge of the reservation of title, attached the proper- 
ty in Mississippi. It was held that the law of the situs of the property 
governed, and that the vendor’s interest was not divested by his failure 
to record the instrument in Wisconsin. After quoting from Minor, Con- 
flict of Laws™ the court, per Anderson, J., stated: 

“It will be observed from the author’s discussion of the question, and the authorities 
cited in support of his position, that the recording laws of a state only embrace personal 
property within that state; that they affect only the rights of persons dealing with 
property situated in that state, and have no extraterritorial effect when property is 
taken into another state. There seem to be no cases to the contrary 


“. . .. The parties to the contract were powerless to provide for the application to 
the contract of the recording laws of Wisconsin in this state, so as to affect the rights of 
third persons dealing with the machinery after it reached this state. Neither by con- 


tract nor comity could the recording laws of Wisconsin be brought into and enforced in 
this state in this case.” 


In Marvin Safe Co. v. Norton, the plaintiff entered into a conditional 
sale contract with one Schwartz concerning a safe, reserving title until the 
purchase price was paid. The vendor resided in Pennsylvania where the 
contract was entered into and the buyer resided in New Jersey. The goods 
were taken to New Jersey where the buyer sold them to defendant, a bona 
fide purchaser. By the law of Pennsylvania a bona fide purchaser or at- 
taching creditor of the vendee would prevail over the conditional seller 
unless the conditional sale contract was recorded; by New Jersey law 
recordation was not necessary to protect the interest of the conditional 
vendor. The instrument was not recorded in either state. In a proceeding 
by the conditional vendor against the New Jersey bona fide purchaser, it 


58° 112 So. 580 (Miss. 1927); the case is noted in 26 Mich. L. Rev. 99 (1927). 
& Minor, Conflict of Laws (1901), § 130. 
# 112 So. 580, 583, 584 (1927). 53 48 N.J.L. 410, 7 Atl. 418 (1886). 
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was held that the law of the situs of the goods governed and that the 
vendor was protected. The Court, per Depue, J., reasoned: 

“The public policy which has given rise to the doctrine of the Pennsylvania courts 
is local, and the law which gives effect to it is also local, and has no extraterritorial 
effect. In the case in hand, the safe was removed to this state by Schwartz as soon as 
he became the purchaser. His possession, under the contract, has been exclusively in 
this state. That possession violated no public policy,—not the public policy of Penn- 
sylvania, for the possession was not in that state; nor the public policy of this state, for 
in this state possession under a conditional sale is regarded as lawful, and does not in- 
validate the vendor’s title unless impeached for actual fraud. If the right of a pur- 
chaser, under a purchase in this state, to avoid the reserved title in the original vendor 
on such grounds be conceded, the same right must be extended to creditors buying 
_ under a judgment and execution in this state; for by the law of Pennsylvania creditors 
and bona fide purchasers are put upon the same footing. Neither on principle, nor on 
considerations of convenience or public policy, can such a right be conceded. Under 
such a condition of the law, confusion and uncertainty in the title to property would 
be introduced, and the transmission of the title to movable property, the situs of which 
is in this state, would depend, not upon our laws, but upon the laws and public policy 
of sister states or foreign countries. A purchaser of chattels in this state which his 
vendor had obtained in New York, or in most of our sister states, under a contract of 
conditional sale, would take no title; if obtained under a conditional sale in Pennsyl- 
vania, his title would be good; and the same uncertainty would exist in the title of 
purchasers of property so circumstanced at a sale under judgment and execution.’’s4 


In dealing with this type of situation, a note in the Harvard Law Re- 
views’ suggests that the effect of the recording statute of State A be ex- 
amined to determine the effect in State B of non-recordation. If the re- 
cording statute of State A merely gave to the mortgagor or conditional 
vendee a power to pass the legal title held by the mortgagee or conditional 
vendor, then such power should not affect transactions in the state to 
which the chattel was removed, and in which the statute in question does 
not operate (citing United States Fidelity & Guaranty Co. v. Northwest 
Engineering Co.) ;* but if by the law of State A, the mortgagee or the con- 
ditional vendor had only an equitable interest, then his failure to record in 
State A operates to bar that equity and effect will be given in State B to 
protect a bona fide purchaser. 

While a number of cases considered hereinafter are censistent with the 
tule of protecting a local bona fide purchaser, no case has been found in 
which the court looked to the statute of State A to determine the nature 
of the interest created by the contract and differentiating between a 
power and an equitable lien. 

547 Atl. 418, at 422, 57 Am. Rep. 566, at 570 (1886). Cf. Southern Hardware & Supply Co. 
v. Clark, 201 Fed. 1 (C.C.A. sth 1912). 

8 41 Harv. L. Rev. 779 (1928). 5° Supra note 50. 
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It is the converse of the situation presented by the above cases which 
has caused the most difficulty and on which there is the greatest diver- 
gence of authority. 

4. Where the laws of States A and B both require recordation, or 
where the law of A does not and the law of B does require it, and where 
there has been compliance with the law of A but not compliance with the 
registration requirements of State B: There are three groups of holdings 
under this situation. 

I. The lien or security of title remains in State B whether the mortga- 
gee or conditional vendor has consented to the removal of the chattel or 
has not consented. 

Il. The lien or security of title remains in State B only if the chattel 
was removed to that state without the knowledge or consent of the mort- 
gagee or conditional vendor. 

III. The lien or security of title is lost as against purchasers or creditors 
unless the recording statutes of State B have been complied with. 


I 


The holding of this group of cases may be illustrated by the case of 
Shapard v. Hynes.s’ There a soda fountain and furniture was mortgaged 
in Texas to one Hynes and the mortgage was there recorded. Thereafter 
one Cottraux, son of the mortgagor, was given possession as lessee of the 
mortgagees and he removed the goods to the Indian Territory where they 
were levied upon by Shapard Grocery Company, a copartnership, to satis- 
fy a debt due from the son. There was no recordation of the mortgage in 
the Indian Territory, but notice was given to the defendants at the time 
of the levy, which notice was disregarded. It was held that the mortgage 
was valid upon the ground that the law of Texas was effectual to create a 
valid lien which remained good although the property was removed to an- 
other state. The court pointed out that a state may, by appropriate legis- 
lation, require all mortgages to be recorded, but usually such statutes re- 
quiring recordation apply only to mortgages executed within the state. 

A number of theories have been advanced for this result. As stated, the 
reason given in Shapard v. Hynes was that the recording statutes of State B 
are considered applicable only to mortgages made within that state upon 
property there situated and have no reference to personalty brought into 
the state which was already subject to a valid lien created elsewhere. This 
presumption may be rebutted by an express provision in the recording 
statute of State B that it shall apply to all property within the state. 

57 104 Fed. 449 (C.C.A. 8th 1900). 
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The California case of Mercantile Acceptance Company »v. Frank** 
reached the same result upon the ground the situation was analogous to 
that upon which the owner of property stolen from him and transported 
to another state may follow the thief into the latter state and retake pos- 
session of the goods wherever found; a state may, it is true, refuse to recog- 
nize the rule of comity in such cases but, should it do so, it would become a 
party to every such fraudulent transaction; it is preferable that an inno- 
cent third party suffer loss. 

In spite of the fact that there has been considerable criticism of applica- 
tion of the doctrine of comity,5? sometimes the above result is achieved 
through the use of that doctrine; this was, however, applied in a peculiar 
manner in the Arizona case of Forgan v. Bainbridge. There a chattel 
mortgage was executed in Illinois upon an automobile which was later re- 
moved to Texas without the consent or knowledge of the mortgagee who 
had recorded the instrument in Illinois. In Texas a mortgage not recorded 
in that state is inoperative against a bona fide purchaser. The mortgagor 
sold the car in. Texas to a bona fide purchaser who later removed the car to 
Arizona. The Arizona rule is that a bona fide purchaser takes subject to a 
mortgage which was recorded in the state where the mortgage was exe- 
cuted. It was held that the Illinois mortgagee prevailed over the Texas 
bona fide purchaser. The reason given was that Arizona gives effect by 
comity to foreign mortgages. But in choosing between two conflicting and 
independent titles, comity requires that effect be given to the Lllinois 
title, acquired under a law similar to the Arizona rule, rather than to the 
Texas title obtained under a rule of law which is not followed in Arizona. 

Several notes” criticized this decision upon the ground that comity 
should mean nothing more than the rules of conflict of laws and that if 
comity is to operate the forum should have no choice of its application. 


588 75 Cal. Dec. 352, 265 Pac. 190 (1928), noted in r So. Cal. L. Rev. 474 (1928). 

59 See, in general, the discussion by Professors Cook, Lorenzen, and others, cited supra note 
42. Also, Johnston v. Compagnie Générale Transatlantique, 242 N.Y. 381, 152 N.E. rar 
(1926); Geiser Mfg. Co. v. Todd, 224 S.W. 1006 (Mo. App. 1920), noted in 34 Harv. L. Rev. 
553 (1921); Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485 (1900); State v. Nichols, 51 
Wash. 619, 99 Pac. 876 (1909). 

Restatement (student ed. 1934) § 6: “Comity. The rules of Conflict of Laws of a state are 


not affected by the attitude of another state toward rights or other interests created in the 
former state.” 


60 34 Ariz. 408, 274 Pac. 155 (1928), noted in 42 Harv. L. Rev. 827 (1929), and 13 Minn. L. 
Rev. 724 (1929). 


& See Union Securities Co. v. Adams, 33 Wyo. 45, 236 Pac. 513 (1925), noted in 37 Yale 
L. J. 966 (1928). 


6 42 Harv. L. Rev. 827 (1929), and 13 Minn. L. Rev. 724 (1929). 
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The fact that Texas law is different from that of Arizona should be no 
ground for refusing recognition of rights there created if principles of com- 
ity are really applicable; and clearly by the law of Texas the bona fide 
purchaser there acquired rights in the automobile. A great variety of 
arguments have been advanced at different times by the courts in support 
of this general rule and counter-arguments raised by others. Some of the 
older cases follow the lead of Story in declaring that personal property has 
no situs,—applying the rule to work out what the forum considered a fair 
result; others have purported to apply the laws of the situs.®? Others, as 
pointed out, rested a decision upon the application of comity, or lack of it; 
still others upon the unsatisfactory and constantly shifting concept of a 
lex locus contractus. 

There is no convincing force in a “reason” that a purchaser is put upon 
constructive notice by a foreign recordation and that it is his duty to in- 
vestigate at the residence from which his vendor came. This may be the 
basis of a rule of local policy in the forum but it should be recognized that 
the third party frequently will have no actual knowledge and investigation 
may prove impracticable. Further argument advanced by jurisdictions 
refusing to follow the lead of this group of courts is that the recording 
statutes of another jurisdiction, insofar as notice is concerned, do not 
operate extraterritorially and that the forum cannot allow its own record- 
ing machinery to be superseded by recording systems of other states. 
Any choice of conflict of laws rules should have no basis upon a fiction of 
extraterritorial constructive notice. 

If it be contended that unless the rule of protecting the conditional 
vendor or the chattel mortgagee is applied, a mortgage as security would 
be practically worthless, a contrary argument is that it may be sound 
policy to protect local bona fide purchasers. These considerations do not go 
to the principle governing recognition from a universal standpoint but 


only to the local rules of policy and expediency which induce a forum to 
adopt a particular rule. 


63 See, e.g., Aultman & Taylor Machinery Co. v. Kennedy, 114 Iowa 444, 87 N.W. 435 
(1901); Holt v. Knowlton, 86 Me. 456, 29 Atl. 1113 (1894); Arkansas City Bank v. Cassidy, 71 
Mo. App. 186 (1897); Boyer v. Knowlton, 85 Ohio St. 104, 97 N.E. 137 (1911). 

64 See Geiser Mfg. Co. v. Todd, 224 S.W. 1006 (Mo. App. 1920), noted in 34 Harv. L. Rev. 
553 (1921). There a chattel mortgage on property in Arkansas was given to plaintiff and duly 
recorded. The property was removed to Missouri with the consent of the mortgagee and there 
the mortgagor executed a new mortgage to the defendant, who took in good faith. The defend- 
ant foreclosed and the plaintiff brought replevin. It was held that the plaintiff could not re- 
cover. 


The note writer states that the majority of courts distinguish between removal with and 
without consent. 


$s Corbett v. Littlefield, 84 Mich. 30, 47 N.W. 581 (1890). 
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Nor, it is submitted, may a rule that the lex locus contractus should pre- 
vail over any other law govern, for the term “lex locus contractus’”’ may be 
construed, depending upon the law of the forum deciding the case, as 
either the law of the place where the contract was entered into, or the law 
of the place where the agreement was to be performed, or the law of that 
state which the parties intended to govern the contract. In a case such as 
Hervey v. Rhode Island Locomotive Works,® considered infra, it would seem 
that the phrase “lex locus contractus” would mean “lex solutionis.”” 

Perhaps a better statement of the general rule is that the local policy of 
protecting a resident bona fide purchaser against secret liens is outweighed 
by the importance of protecting a conditional seller or chattel mortgagee 
from a wrongful deprivation of his interest. As will be noticed, this argu- 
ment applies with fullest force only when the goods have been removed 
without the knowledge or consent of the interested claimant, and a number 
of courts make this distinction. ms 

The rule of this group of cases may be summarized by declaring that the 
law of State A, having had jurisdiction over the goods, governed the crea- 
tion of interests in the goods at that situs; when the gods were thereafter 
removed to State B, that state, now being the situs, may apply its own law 
as to new interests created in those goods by reason of new dealings therein 
but, as a matter of local policy and expediency, State B has adopted a rule 
of conflict of laws that interests validly created in State A will be recog- 
nized and protected in State B. 

This rule has here been laid down categorically without making excep- 
tion in the case where the goods were removed to State B without the 
knowledge or consent of the claimant in State A. So distinctly has the in- 
fluence of that qualification been felt that no case is an authority for this 
rule unless the factor of knowledge or consent appeared; consequently 

% 93 U.S. 664 (1877). 


% Further, the rule of “lex locus contractus” would make no distinction between removal 
with or without consent and consequently would fail to take into consideration that group of 
states which makes such distinction. 

% In this and the following note no attempt has been made to secure all of the cases in each 
jurisdiction. 

Iowa. Smith & Co. v. McLean, 24 Iowa 322 (1868); First Nat. Bank v. Ripley, 204 Iowa 
590, 215 N.W. 647 (1927). 

Kansas. Handley v. Harris, 48 Kan. 606, 29 Pac. 1145 (1892). 

Maine. Gross v. Jordan, 83 Me. 380, 22 Atl. 250 (1891). 

Maryland. Bruce’s Admr. v. Smith, 3 Harris & J. (Md.) 499 (1814); Wilson & Co. v. Car- 
son, 12 Md. 54 (1857). 

Minnesota. Silver v. McDonald, 172 Minn. 458, 215 N.W. 844 (1927). 


Mississippi. U.S. Fidelity & Guaranty Co. v. North West Engineering Co., 146 Miss. 476, 
112 So. 580 (1927). 


[Footnote continued on following page] 
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the indication of the position of many courts must be considered from 
dicta,” with the not infrequent result that the courts in the same case give 


(But see statutory provisions, infra note 98.) 

New Hampshire. Goudie v. American Moore Peg Co., 81 N.H. 88, 122 Atl. 349 (1923); 
Cleveland Machine Works Co. v. Lang, 67 N.H. 348, 31 Atl. 20 (1893). 

New Jersey. Parr v. Brady, 37 N.J.L. 201 (1874); Cooper v. Philadelphia Worsted Co. 
(Lees v. Harding, Whitman & Co.), 68 N.J.Eq. 622, 60 Atl. 352 (1905) (consent implied from 
knowledge); Lane v. J. E. Roach’s Banda Mexicana Co., 78 N.J.Eq. 439, 79 Atl. 365 (1911), 
(dictum that B would govern if plaintiff were a resident of forum). 

(But see statutory provisions, infra note ror). 

Oklahoma. Greenville National Bank v. Evans-Snyder-Buel Co., 9 Okla. 353, 60 Pac. 249 
(1900). 

(But see statutory provisions, infra note 98.) 

Vermont. Cobb v. Buswell, 37 Vt. 337 (1864); Barrett v. Kelly, 66 Vt. 515, 29 Atl. 809 
(1894). 

Wisconsin. Mershon v. Wheeler, 76 Wis. 502, 45 N.W. 95 (1890). 

(But see statutory provisions, infra note 101.) 

United States. Bank of the United States v. Lee, 13 Pet. (U.S.) 107, (1839) (a deed of slaves 
given in first state by husband to wife; knowledge and consent to removal implied). Alferitz 
v. Ingalls, 83 Fed. 964 (C. C. D. Nev. 1897); Shapard v. Hynes, 104 Fed. 449 (C.C.A. 8th 
1900); Foster v. McAlester, 114 Fed. 145 (C.C.A. 8th 1902). 


69 Alabama. Weinstein v. Fryer, 93 Ala. 257, 9 So. 285 (1891); Teat v. C. D. Chapman & 
Co., 1 Ala. App. 491, 56 So. 267 (1911). 

(But see statutory provisions, infra note 98.) 

Arkansas. Public Parks Amusement Co. v. Embree-McLean Carriage Co., 64 Ark. 29, 40 
S.W. 582 (1897); Creelman Lumber Co. v. Lesh, 73 Ark. 16, 83 S.W. 320 (1904); Wray Bros. v. 
H. A. White Auto Co., 155 Ark. 153, 244 S.W. 18 (1922); Nelson v. Forbes & Son, 164 Ark. 
460, 261 S.W. g10 (1924). 

California. Mercantile Acceptance Co. v. Frank, 256 Pac. 259 (Cal. App. 1927), affd. 75 
Cal. Dec. 352, 265 Pac. 190 (1928); Deposit & Guaranty State Bank v. Hessel Motor Car Co., 
go Cal. App. 428, 265 Pac. 954 (1928). 

Colorado. Harper v. People, 2 Col. App. 177, 29 Pac. 1040 (1892), overruled by Turnbull v. 
Cole, 70 Col. 364, 201 Pac. 887, (1921). 

Delaware. Fuller v. Webster, 5 Boyce (Del.) 538, 95 Atl. 335 (1915); In re Shannahan & 
Wrightson Hardware Co., 2 W. W. Harr. (Del.) 37, 118 Atl. 599 (1922). 

(But see statutory provisions, infra note 101.) 

Florida. Crowell v. Skipper, 6 Fla. 580 (1856). 

Idaho. Smith v. Consolidated Wagon & Machine Co., 30 Idaho 148, 163 Pac. 609 (1917). 

Illinois. Mumford v. Canty, 50 Ill. 370 (1869); Armitage-Herschell Co. v. Potter, 93 Il. 
App. 602 (1900); Bridges v. Barrett, 126 Ill. App. 122 (1906). (The Illinois cases are particu- 
larly troublesome because of the presence of a strong rule of policy in the earlier cases, as 
shown in the discussion of Green v. Van Buskirk and Hervey v. Rhode Island Locomotive 
Works, supra. See also Illinois cases and statute, infra note 93.) 

Indiana. Ames Iron Works v. Warren, 76 Ind. 512 (1881). 

Iowa. Aultman & Taylor Machinery Co. v. Kennedy, 114 Iowa 444, 87 N.W. 435 
(1901). 

Kansas. Ord National Bank v. Massey, 48 Kan. 762, 30 Pac. 124 (1892). 

Kentucky. Jones Stationery & Printing Co. v. Jeffrey, 9 Ky. L. Rep. 148 (1887); Tennessee 
Auto Corp. v. American National Bank, 205 Ky. 541, 266 S.W. 54 (1924); Fry Bros. v. Theo- 
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bold, 205 Ky. 146, 265 S.W. 498 (1924); Shelton’s Garage v. Walston, 212 Ky. 602, 279 S.W. 
959 (1926); Kelley v. Brack, 214 Ky. 9, 282 S.W. 190 (1926); Herold Motor Car Co. v. Com- 
monwealth, 216 Ky. 335, 287 S.W. 939 (1926); Perkins v. National Bond & Investment Co., 
224 Ky. 65, 5 S.W. (2d) 475 (1928). 

Louisiana. Overland Texarkana Co. v. Bickley, 152 La. 622, 94 So. 138 (1922) (removal 
with consent but dictum local statute was intended to apply only to local transactions). 

Massachusetts. Langworthy v. Little, 12 Cush. (Mass.) 109 (1853); Rhode Island Central 
Bank v. Danforth, 14 Gray (Mass.) 123 (1859) (controversy between three residents of State 
A, and property located in forum; held, A governed); Deyo v. Jennison, ro Allen (Mass.) 410 
(1865), (question whether property exempt in State A would be recognized as exempt in B, 
when inducement to removal was fraud of plaintiff; held that the forum, B, would apply the 
law of State A). 

Minnesota. Keenan v. Stimson, 32 Minn. 377, 20 N.W. 364 (1884). 

Missouri. Fuert v. Rowell, 62 Mo. 524 (1876); Roach v. St. Louis Type Foundry, 21 Mo. 
App. 118 (1886); Lafayette County Bank v. Metcalf, 29 Mo. App. 384 (1888); National Bank 
of Commerce v. Morris, 114 Mo. 255, 21 S.W. 511 (1893); Brown v. Koenig, 99 Mo. App. 653, 
74.S.W. 407 (1903); Jerome P. Parker-Harris Co. v. Stephens, 205 Mo. App. 373, 224 S.W. 1036 
(1920). 

Nebraska. Cool v. Roche, 20 Neb. 550, 31 N.W. 367 (1887) (removal within the state); 
Farmers’ & Merchants’ State Bank v. Sutherlin, 93 Neb. 707, 141 N.W. 827 (1913). 

New Hampshire. Dorntee Casket Co. v. Gunnison, 69 N.H. 297, 45 Atl. 318 (1898); Davis 
v. Osgood, 69 N.H. 427, 44 Atl. 432 (1899). 

New Jersey. Wooley v. Geneva Wagon Co., 59 N.J.L. 278, 35 Atl. 789 (1896). 

(But see statutory provisions, infra note 101.) 

New York. Nichols v. Mase, 94 N.Y. 160 (1883). 

(But see statutory provisions, infra note 101, and cf., Keller v. Paine, 107 N.Y. 83, 13 N.E. 
635 (1887). 

North Carolina. Anderson v. Doak, 32 N.C. 295 (1849); Hornthall v. Burwell, 109 N.C. 10, 
13 S.E. 721 (1891). 

North Dakota. Wilson v. Rustad, 7 N.D. 330, 75 N.W. 260, (1898); Warnken v. Chisholm, 
8 N.D. 243, 77 N.W. 1000 (1898) (court talks about “‘waiver” as a question of fact). 

Ohio. Kanaga v. Taylor, 7 Ohio St. 134, 70 Am. Dec. 62 (1857). 

Oklahoma. Kerfoot v. State Bank of Waterloo, 14 Okla. 104, 77 Pac. 46 (1904). 

(But see statutory provisions, infra note 98.) 

Oregon. Casner v. Hoskins, 64 Ore. 254, 128 Pac. 841 (1912), affd., 64 Ore. 254, 130 Pac. 55 
(1913), (case turns on question of usury). 

(But see statutory provisions, infra note 98.) 

South Carolina. Adams v. Fellers, 88 S.C. 212, 70 S.E. 722 (1911). 

Vermont. Taylor v. Boardman, 25 Vt. 581 (1853); Norris v. Sowles, 57 Vt. 360 (1885); 
Dixon v. Blondin, 58 Vt. 689, 5 Atl. 514 (1886) (court talks about “nothing to estop him”). 

Virginia. Craig v. Williams, 90 Va. 500, 18 S.E. 899 (1894). 

(But see statutory provisions, infra note 98.) 

Washington. Rodecker v. Jannah, 125 Wash. 137, 215 Pac. 364 (1923). 

(But see statutory provisions, infra note 98.) 

West Virginia. State v. Hall, 9t W.Va. 648, 114 S.E. 250 (1922) (liquor forfeiture case). 

(But see statutory provisions, infra, note 101.) 

Wyoming. Yund v. First National Bank of Shawnee, 14 Wyo. 81, 82 Pac. 6 (1905). 

United States. National Live Stock Bank v. First National Bank, 203 U.S. 296 (1906); In re 
Brannock (Wickham v. Barlow), 131 Fed. 819 (D.C.N.D. Iowa 1904); E. I. Dupont de 
Nemours Powder Co. v. Jones Bros., 200 Fed. 638 (D.C.S.D. Ohio 1912); Hoyt v. Zibell, 259 
Fed. 186 (C.C.A. 7th 1919); Walters v. Slimmer, 272 Fed. 435 (C.C.A. 7th 1921). 
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dicta in favor of two distinct rules.”° Until we have sufficiently examined 
the cases to enable us to draw an independent conclusion it is sufficient to 
note that this liberal attitude has been considered” the majority rule. 


Il 


A very substantial number of states, however, draw a distinction be- 
tween the case where the property is removed with consent and where it 
is removed without the consent of the chattel mortgagee or conditional 
vendor. 

The situation where property is removed without the consent of the 
foreign mortgagee or conditional vendor was involved in Edgerly v. Bush, 
supra, where the argument of Professor Beale that the courts of other 
states have no jurisdiction to determine ownership of the chattel was in- 
corporated into the Restatement of the Law of Conflict of Laws,” which 
argument has already been considered. No case has been found in which 
a court has considered that its state lacked power to affect such title and 
it is believed that the courts will be reluctant to follow the Restatement 
on this point. 

Suppose, however, that the chattel mortgagee or the conditional vendor 
knew of the removal and had opportunity to protect himself by recording 
in the state to which the goods had been removed? Under the view of 
many courts, which distinguish between consent and lack of consent to 
removal, the lien remains only if the chattel is removed surreptitiously 
and if consent was given to the removal of the goods, the lien is lost. 

This latter type of situation may be illustrated by Wray Bros. v. White 
Auto Co. of Memphis, Tenn.”* The White Auto Co. sold to one Galloway 
a Buick automobile taking a chattel mortgage in Tennessee where the 
transaction took place and recorded the mortgage there. Galloway later 
took the car to Arkansas without the consent of the mortgagee and the 

7 F.g., the following cases cited, supra note 69 are also cited, infra note 90. Weinstein v. 
Fryer, 93 Ala. 257, 9 So. 285 (1891); Creelman Lumber Co. v. Lesh, 73 Ark. 16, 83 S.W. 320 
(1904); Wray Bros. v. H. A. White Auto Co., 155 Ark. 153, 244 S.W. 18 (1922); Deposit Guar- 
anty State Bank v. Hessel Motor Car Co., 90 Cal. App. 428, 265 Pac. 954 (1928); Smith v. Con- 
solidated Wagon & Machine Co., 30 Idaho 148, 163 Pac. 609 (1917); Fry Bros. v. Theobold, 
205 Ky. 146, 265 S.W. 498 (1924); Perkins v. National Bond & Investment Co., 224 Ky. 65, 
5 S.W. (2d) 475 (1928); Farmers’ & Merchants’ State Bank v. Sutherlin, 93 Neb. 707, 141 N.W. 
827 (1913); Warnken & Co. v. Chisholm, 8 N.D. 243, 77 N.W. 1000 (1898); Dixon v. Blondin, 


58 Vt. 689, 5 Atl. 514 (1886); Yund v. First National Bank of Shawnee, 14 Wyo. 81, 82 Pac. 
6 (1905); and Hoyt v. Zibell, 259 Fed. 186 (C.C.A. 7th 1919). 


™ Goodrich, supra note 2, 354 (note); Griffin, The Effect of Foreign Chattel Mortgages upon 
the Rights of Subsequent Purchasers and Creditors, 4 Mich. L. Rev. 358 (1906). 


™ (Student ed. 1934), §§ 268-269, 275-278. 3 155 Ark. 153, 244 S.W. 18 (1922). 
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car was there attached by creditors, Wray and Vaughn. The mortgage 
had not been recorded in Arkansas. The White Auto Co. intervened as 
mortgage claimant and witnesses testified that they had tried to locate 
Galloway and had not been able to do so until three years after the giving 
of the mortgage. The plaintiffs testified that they did not know that the 
car was mortgaged and introduced evidence tending to show that the 
White Auto Co. knew that Galloway had taken the car into Arkansas. 
It was held for the claimant, the Court stating: 

“There was also evidence to sustain the finding of the circuit court that Galloway 
had removed the mortgaged automobiles from the state of Tennessee to the state of 
Arkansas, without the consent of the mortgagee. Under this state of the record the 


circuit court was right in holding that the mortgage lien of the White Auto Company 
was superior to the attachment liens of the plaintiffs.” 


The court placed the decision upon the ground that the cha:tel was re- 
moved without the consent of the mortgagee and indicated that if removal 
had been with its consent, the decision would be contra. 

In Moore v. Keystone Driller Co.,”5 the Idaho court declared that by 
giving consent to the removal the mortgagee negligently placed it in the 
power of the mortgagor to deceive and defraud innocent people in the 
state to which the property was taken. Professor Goodrich” questions 
whether there is more chance for deception in such case than in refer- 
ence to bailments, in which case the owner’s right would not be seriously 
questioned. Perhaps an analogy may be drawn to the third rule, con- 
sidered hereafter, by declaring that State B may protect a local purchaser 
from a bailee. 

But what constitutes consent? Obviously expressed consent or per- 
mission. So also if it is intended or contemplated by the parties that the 
goods shall be removed to another jurisdiction, or the transfer shows that 
the goods are to be removed to another jurisdiction, consent is inferred.” 

Suppose that the transaction concerns an automobile (which is most 
capable of removal and the use of which seems to contemplate removal 
from state to state); might it be suggested that tacit consent to removal 
of the car is given and that the mortgagee is bound to follow the car and 
comply with local recordation statutes of each jurisdiction through which 
the car may pass? Or might it be argued that in most cases the removal 
of the car is but temporary and full application of such rule as that sug- 

14 244 S.W. 18, 19 (1922). 

%5 30 Idaho 220, 163 Pac. 1114 (1917). 6 Goodrich, supra note 2, 357-8. 


7 See discussion of Hervey v. Rhode Island Locomotive Works, and Corbett v. Riddle, 
infra notes 82 and 85. 
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gested would prevent the use of chattel mortgages in automobile credit 
financing? 

In Flora v. Julesburg Motor Co.,” it was known that a motor truck, upon 
which a mortgage had been given in Nebraska, would make occasional 
trips across the Colorado line; yet this was held not to be a “removal”? 
and the failure of the mortgagee to record the mortgage in Colorado did 
not bar his rights against a creditor of the mortgagor. 

A case note suggests that a wrongful transfer amounts to a conversion: 

“Tf the mortgage operates as a transfer of property, then although the mortgagor 

retains possession, the mortgagee should nevertheless be protected upon the ground 
that he cannot be deprived of his property without his consent. The mere possession 
of the mortgagor will not estop the mortgagee. If a mortgagor, contrary to his agree- 
ment, removes the mortgaged property into another state, does he not thereby become 
a converter? When he disposes of the mortgaged property, he is certainly a con- 
verter.’’& 
The note also suggests that it is an easy and comparatively inexpensive 
matter to inquire as to incumbrances against property, even in another 
state; that no one is under the necessity of buying from a stranger, and 
that in many instances there is some suspicious circumstance to put a 
purchaser upon notice. 

If the “conversion” theory is to be applied consistently it would seem 
to make no difference whether the removal was with or without consent 


since, in either case, the mortgagee had not “consented to the conver- 
sion.””* 


A provision in a contract contemplating removal of goods into another 
jurisdiction has been construed as a clear indication of consent by the 
mortgagee or conditional seller that the law of State B should operate. 
The leading case is Hervey v. Rhode Island Locomotive Works.” The Rhode 
Island Locomotive Works transferred a locomotive to Conant & Co., title 
to remain in the Locomotive Works until payment of the price. The in- 
strument purported to be a “lease.”’ This agreement was entered into by 
acceptance in New York and provided that the engine was to be used in 
Illinois. Under the law of New York the agreement would be valid and 
the Rhode Island Locomotive Works protected from claims of creditors 
of, or purchasers from, Conant & Co., whether the instrument be con- 


8 69 Col. 238, 193 Pac. 545 (1920); 21 Col. L. Rev. 283 (1921) (note). 

7 As to what constitutes “a removal” see infra notes 103, 104. 

80 6 Minn. L. Rev. 153, 154 (1921). 

& Millar v. Allen, ro R.I. 49 (1871). And see Mercantile Acceptance Co. v. Frank, 75 Cal. 


Dec. 352, 265 Pac. 190 (1928); Studebaker Bros. Co. v. Mau, 13 Wyo. 358, 80 Pac. 151 (1905), 
affd. 14 Wyo. 68, 82 Pac. 2 (1905). 


& Supra note 66. 
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strued as a “lease” or as a “conditional sale.”” The engine was removed to 
Illinois and there attached by creditors of Conant & Co. and sold to 
Hervey, the purchaser at the judicial sale. By the law of Illinois, there 
could be no severance of possession and title on either mortgage or con- 
ditional sale, valid against creditors, unless the instrument was recorded. 
The Illinois court found that this instrument was a condititional sale and 
that there had been no compliance with the Illinois recording statute. 
The Rhode Island Locomotive Works sued out a writ of replevin in the 
Circuit Court of the United States for the Southern District of Illinois, 
which gave judgment for the plaintiff, and the defendant procured a writ 
of error from the United States Supreme Court. Relying largely upon the 
decision in Green v. Van Buskirk,*? the Supreme Court reversed the 
decision, the Court, per Davis, J., stating in part: 

“. .. In the case at bar the agreement contemplated that the engine should be re- 
moved to the State of Illinois, and used by Conant & Co., in the prosecution of their 
business as constructors of a railroad. It was accordingly taken there and put to the 
use for which it was purchased; but while in the possession of Conant & Co., who exer- 
cised complete ownership over it, it was seized and sold, in the local courts of Illinois, as 
their property. These proceedings were valid in the jurisdiction where they took 
place, and must be respected by the Federal tribunals. 

“The Rhode Island Locomotive Works took the risk of losing its lien in case the 
property, while in the possession of Conant & Co., should be levied on by their credi- 


tors, and it cannot complain, as the laws of Illinois pointed out a way to preserve and 
perfect its lien 


The decision in Corbett v. Riddle*s was largely based upon the cases of 
Green v. Van Buskirk and Hervey v. Rhode Island Locomotive Works. In 
the Corbett case a steam shovel was sold upon conditional sale in Pennsyl- 
vania, the machine to be removed to Virginia for use in construction work 
there. The conditional sale was not recorded in Virginia, as provided by 
its statute. The conditional vendee made an assignment in Virginia for the 
benefit of creditors and the conditional vendor sued for the return of the 
shovel. It was held that the sale was subject to the recording laws of 
Virginia and was therefore invalid as to creditors. 

What is the real doctrine of the Hervey case?® If title was reserved to 


53 Supra note 29. 84.93 U.S. 664, 673 (1877). 

85 209 Fed. 811 (C.C.A. 4th 1913), noted in 12 Mich. L. Rev. 511 (1914). 

86 t2 Mich. L. Rev. 511, 512 (1914): 

“|... The principal case [Corbett v. Riddle] and the two cases on which it relies, then, 
may be said to be exceptions to the general rule, or more properly, to lay down a distinct rule, 
that where the parties reside in one state and the contract is made there, if the property is at 
that time situated in another state, or taken there by virtue of the contract or with the consent 
of the mortgagee or conditional vendor, then the law of the latter state applies, and the condi- 
tional vendor or mortgagee must comply with the provisions of its laws. This is what the court 
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the vendor in New York, where the contract was made and was valid 
under the laws of New York as respects third parties, the courts of 
Illinois were not bound to recognize the outstanding title as valid, as the 
contract contravened the policy of Illinois, into which the parties had by 
their contract contemplated that the goods should be removed, and the 
law of Illinois, as situs of the property, was controlling. That appli- 
cation of Illinois law did not violate the due process clause of the Federal 
Constitution. The case is even stronger than Green v. Van Buskirk as an 
indication of the federal rule recognizing the jurisdiction of the situs. 

Suppose that the goods were to be used in New York and were then 
taken, without the consent or knowledge of the conditional vendor, into 
Illinois. The case does not decide as to the effect of Illinois statutes. 
There could be no violation of the full faith and credit clause, (a question 
presented by Green v. Van Buskirk), but only the due process clause. It 
would seem, (although there is no Supreme Court decision), that Illinois 
need not follow New York law, but might apply its own rule, the only 
question being whether sufficient notice had been given the conditional 
vendor to appear and defend as would constitute due process of law. If he 
appeared, those adhering to the so-called majority view would contend 
that (as a matter of local expediency) Illinois should apply a rule which 
would prefer the conditional vendor over local creditors, but it would seem 
that Illinois need not do so, as a matter of conflict of laws or as a matter of 
due process of law. Of course, if title to the property was questioned in 
another jurisdiction (as was done in Green v. Van Buskirk) then question 
would arise regarding application of the full faith and credit clause; as 
pointed out, supra, it would seem that the decision in Green v. Van Buskirk 
would be controlling, in spite of removal of the goods without consent. 

A related problem arises in determining whether a given transaction is 
in fact a conditional sale or some other device, such as a bailment, lease, or 
an option to purchase. It was seen in the Hervey case that Illinois decided 
for itself that the transaction constituted a “conditional sale.” 

In Cooper v. Philadelphia Worsted Co. (Lees v. Harding, Whitman & 
Co.),*7 one Lees in Pennsylvania executed a “lease” of machinery to the 
Worsted Co. for use in Pennsylvania and the goods were there delivered. 
Under Pennsylvania law this agreement would be construed as a lease 
and valid without recordation. Eighteen months later, with the knowl- 
edge but without the consent of Lees, the machinery was removed to New 


meant in the principal case when it said, ‘Whoever sends property to another state impliedly 
submits to the regulations concerning its transfer in force there, although a different rule of 
transfer prevails in the jurisdiction where he resides.’ ” 


% 68 N.J.Eq. 622, 60 Atl. 352 (1905). 
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Jersey and the Worsted Co. there became bankrupt and the property was 
levied upon by Harding, Whitman & Co., creditors of the Worsted Co. 
If the transaction had taken place in New Jersey it would have been con- 
strued as a conditional sale and recordation required “‘in the county of the 
buyer if resident, or county where the property bought shall be if he is 
non-resident.” The controversy was then between Harding, Whitman & 
Co., as creditors of the Worsted Co., and Cooper, as executor of Lees, 
claiming title by virtue of the transactions in Pennsylvania. The court 
held for the executor, pointing out that the New Jersey statute did not 
apply since it governed only as to mortgages executed within the state. It 
seems that the result of this case would have been the same whether the 
removal was with or without consent, since it appeared that Lees had 
knowledge of the proposed removal and therefore, presumably, might 
have prevented it. His failure might be construed as consent. It would 
appear that sections 258 and 260 of the Restatement of the Law of Con- 
flict of Laws (student ed. 1934) are in accord with the view of the Cooper 
case that the law of the situs should control as to the construction of the 
instrument of conveyance.* 

As was pointed out at the conclusion of section I, supra, due to con- 
fusion of the several rules, a clear authority exists for the rule here con- 
sidered only when facts of knowledge or consent were recognized by the 


court,®® however persuasive oft-repeated dicta®® may appear. 


88 See also, Public Parks Amusement Co. v. Embree-McLean Carriage Co., 64 Ark. 29, 40 
S.W. 582 (1897); Gross v. Jordan, 83 Me. 380, 22 Atl. 250 (1891); Stern v. Drew, 285 Fed. 925 
(C.A.D.C. 1922). 

% (In this and the following note no attempt has been made to secure all of the cases in each 
jurisdiction.) 

Alabama. Brandon Printing Co. v. Bostick, 126 Ala. 247, 28 So. 705 (1900). 

(But see statutory provisions, infra note 98.) 

Arkansas. Summers v. Carbondale Machine Co., 116 Ark. 246, 173 S.W. 194 (1915). 

Connecticut. Beggs v. Bartels, 73 Conn. 132, 46 Atl. 874 (1900); H. G. Craig & Co. v. Uncas 
Paper Board Co., 104 Conn. 559, 133 Atl. 673 (1926). 

[Footnote 89 continued on following page] 


9 Alabama. Weinstein v. Fryer, 93 Ala. 257, 9 So. 285 (1891). 

(But see statutory provisions, infra note 98.) 

Arkansas. Creelman Lumber Co. v. Lesh, 73 Ark. 16, 83 S.W. 320 (1904); Wray Bros. v. 
H. A. White Auto Co., 155 Ark. 153, 244 S.W. 18 (1922). 

California. Deposit Guaranty State Bank v. Hessel Motor Car Co., 90 Cal. App. 428, 265 
Pac. 954 (1928). 

Connecticut. Ballard v. Winter, 39 Conn. 179 (1872). 

Idaho. Smith v. Consolidated Wagon & Machine Co., 30 Idaho 148, 163 Pac. 609 (1917). 

Illinois. Waters v. Cox, 2 Ill. App. 129 (1878). 

Iowa, Simms v. McKee & Stimson, 25 Iowa 341 (1868). 

Kansas. Baldwin v. Hill, 4 Kan. App. 168, 46 Pac. 329 (1896). 

[Footnote 90 continued on following page 
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[Continuation of footnote 89 from page 375] 

Idaho. Moore v. Keystone Driller Co., 30 Idaho 220, 163 Pac. 1114 (1917). 

Indiana. Cable Co. v. McElhoe, 58 Ind. App. 637, 108 N.E. 790 (1915). 

Missouri. Geiser Mfg. Co. v. Todd, 224 S.W. 1006 (Mo. App. 1920); Adamson v. Fogel- 
strom, 221 Mo. App. 1243, 300 S.W. 841 (1927). 

Nebraska. Bradley v. Kingman Implement Co., 79 Neb. 144, 112 N.W. 346 (1907); Pen- 
nington County Bank v. Bauman, 87 Neb. 25, 126 N.W. 654 (1910). 

New Jersey. Knowles Loom Works v. Vacher, 57 N.J.L. 490, 31 Atl. 306 (1895), affd., 59 
N.J.L. 586, 39 Atl. 1114 (1896). 

(But see statutory provisions, infra note ror.) 

Oregon. Eli Bridge Co. v. Lachman, 124 Ore. 592, 265 Pac. 435 (1928). 

(But see statutory provisions, infra note 98.) 

Tennessee. Newsum v. Hoffman, 124 Tenn. 369, 137 S.W. 490 (1911) (distinguishing case 
of Snyder v. Yates, 112 Tenn. 309, 79 S.W. 796 (1903) which held that the law of forum ap- 
plied). 

Washington. Jones v. North Pacific Fish & Oil Co., 42 Wash. 332, 84 Pac. 1122 (1906). 

(But see statutory provisions, infra note 98.) 

United States. Hervey v. Rhode Island Locomotive Works, 93 U.S. 664 (1876); In re Legg, 
96 Fed. 326 (D.C.D. Conn. 1899); In re Gray, 170 Fed. 638 (D.C.E.D. Okla. 1908); In re Wall, 
207 Fed. 994 (D.C.E.D. Okla. 1910); Corbett v. Riddle, 209 Fed. 811 (C.C.A. 4th 1913); Potter 


Mfg. Co. v. Arthur, 220 Fed. 843 (C.C.A. 6th 1915); In re Hood Bay Packing Co., 280 Fed. 866 
(D.C.W.D. Wash. 1922). 


[Continuation of footnote 90 from page 375] 


Kentucky. Fry Bros. v. Theobold, 205 Ky. 146, 265 S.W. 498 (1924); Perkins v. National 
Bond & Investment Co., 224 Ky. 65, 5 S.W. (2d) 475 (1928) (no consent to operate as an 
“estoppel”) 

Maine. Holt v. Knowlton, 86 Me. 456, 29 Atl. 1113 (1894). 

Massachusetis. Hirschorn v. Canney, 98 Mass. 149 (1867) (consent implied). 

( ee Harrison v. Broadway Motor Co., 128 Miss. 766, 91 So. 453, 25 A.L.R. 1148 
1922). 

(But see statutory provisions, infra note 98.) 

Missouri. Finance Service Corporation v. Kelly, 235 S.W. 146 (Mo. 1921). 

( a Farmers’ & Merchants’ State Bank v. Sutherlin, 93 Neb. 707, 141 N.W. 827 
IQT3). 

New York. Goetschius v. Brightman, 214 App. Div. 158, 211 N.Y. Supp. 763 (1925), affd. 
245 N.Y. 186, 156 N.E. 660 (1927). 

(But see statutory provisions, infra note ror.) 

North Dakota. Warnken & Co. v. Chisholm, 8 N.D. 243, 77 N.W. 1000 (1898). 

Oklahoma. National Cash Register v. Paulson, 16 Okla. 204, 83 Pac. 793 (1905). 

(But see statutory provisions, infra note 98.) 


Tennessee. Waters v. Barton, 1 Cold. (Tenn.) 450 (1860); Hamblen Motor Co. v. Miller & 
Harle, 150 Tenn. 602, 266 S.W. 99 (1924). 


Texas. Blythe v. Crump, 28 Tex. Civ. App. 327, 66 S.W. 885 (1902); Best v. Farmers’ & 
Merchants’ Bank, 141 S.W. 334 (Tex. Civ. App. 1911). 

Vermont. Dixon v. Blondin, 58 Vt. 689, 5 Atl. 514 (1886). 

Washington. Western Electric Co. v. Norway Pacific Construction & Drydock Co., 124 
Wash. 49, 213 Pac. 686 (1923) (case turned on validity of an assignment). 

(But see statutory provisions, infra note 98.) 

Wyoming. Yund v. First National Bank of Shawnee, 14 Wyo. 81, 82 Pac. 6 (1905); Stude- 
baker Bros. Co. v. Mau, 13 Wyo. 358, 80 Pac. 151 (1905), affd 14 Wyo. 68, 82 Pac. 2 (1905). 

United States. The Marina, 19 Fed. 760 (D.C.N.J. 1884); Hoyt v. Zibell, 259 Fed. 186 
(C.C.A. 7th 1919); Stern v. Drew, 285 Fed. 925 (C.A.D.C. ¥922); Anglo-American Mill Co. v. 
Dingler, 8 F. (2d) 493 (D.C.N.D. Ga. 1925). 


a. ae 
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iil 


A third group of cases is that which refuses to recognize, as against local 
creditors or purchasers, the validity of a foreign interest created by 
chattel mortgage or conditional sale where the local recording statutes 
have not been complied with, irrespective of whether the removal of the 
goods from the state of their former situs was with or without knowledge 
of the interested claimant. This is an extreme rule but is designed to pro- 
tect local creditors and purchasers as a matter of local policy. In spite of 
the view of the Restatement which we have discussed, it seems that a 
state has the power (jurisdiction) to do this. 

This is recognized to some extent by the revisions contained in the 
Student Edition, particularly: 

“Section 271. If after a chattel is validly mortgaged, it is taken into another state 
with the consent of the mortgagee, the interest of the mortgagee is divested by a sale to a 


purchaser for value and without notice only if a statute of the second state so provides.” 
(Italics ours.) 

“Section 278. If, after a valid conditional sale, a chattel is taken into another state 
with the consent of the vendor, whether the interest of the vendor is divested by a sale to 


a purchaser for value in the second state is determined by the law of the latter state.” 
(Italics ours.) 


We have already argued that “the law of the latter state” should be de- 
terminative whether the removal was with or without consent and that, 
consequently, section 278 should not be limited to the consent cases. 

As to section 271, it seems erroneous to contend that the law of the 
second state is operative, even in a consent case, only if a statute of the 
second state so provides. We have the further question as to whether such 
statute must expressly state that it governs as to foreign-executed mort- 
gages or conditional sales. As we have pointed out, illustrated by the case 
of Shapard v. Hynes,” the usual attitude of courts has been that a re- 
cording statute in general terms is construed to apply only to transactions 
executed within the enacting state and not to embrace foreign-executed 
chattel mortgages and conditional sales, the courts generally indicating, 
however, that it is within the province of the legislature to enact specifical- 
ly that foreign-executed transfers must comply with local registration 
upon removal of the goods into the state of the forum. 

Is it not possible for a state to declare as a matter of local policy and 
expediency, and without any specific statute designed to cover foreign 
transactions, that a chattel mortgage creates a lien interest which is valid 


* § 268 (student ed. 1934), quoted supra note 36. 


* Supra note 57. See also, Jerome P. Parker-Harris Co. v. Stephens, 205 Mo. App. 373, 224 
S.W. 1036 (1920). 
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and enforceable in the state where created and that this lien is recognized 
and enforced without any recordation in the forum, as between mortgagor 
and mortgagee, but that priority as to creditors and purchasers depends 
upon the law of the forum as the situs where such new relationship arises? 
A few states have done exactly that. 

It has been contended throughout this article that such disposition is 
within the power of the forum and its exercise, whether authorized legisla- 
tively or under common law application, constitutes no violation of the 
due process clause of the Constitution. As an abstract proposition, one 
may constitute himself a critic of the result as based upon individualistic 
ideas of workability, expediency or policy. It remains to see the manner 
in which some of the jurisdictions have achieved this result and to com- 
ment upon it. 


There have been three main types of statutes authorizing assumption of 
local jurisdiction in cases where the chattels were removed without con- 
sent. One type has been a statute providing for recordation of chattel 
mortgages or conditional sales; in opposition to the general rule this group 
of states® has declared that the statute applied to all transactions, 


% Colorado. Turnbull v. Cole, 70 Col. 364, 201 Pac. 887 (1921), noted in 6 Minn. L. Rev. 
406 (1922), overruling an earlier Colorado case. 

Illinois. Merz v. Stewart (memo. op.). 211 Ill. App. 508 (1918) (X, in Illinois, sold a motor- 
_ cycle to A in Indiana and A there transferred it to B under a conditional sale; B then removed 
the machine to Illinois and sold it to C, a b.f.p. The conditional sale was valid by the law of 
Indiana. Held, Illinois protects the b.f.p.); Judy v. Evans, rog Ill. App. 154 (1903), (condi- 
tional sale of a team of horses valid in Indiana where made; the conditional vendee removed 
the team to Illinois without the knowledge of the vendor and the property was levied upon by 
a creditor; held, the conditional vendor loses). 

See Ill. Cahill’s Rev. Stat. (1931), c. 95, § 5 to the effect that no mortgage, deed of trust or 
conveyance of personal property shall be valid as against creditors of the mortgagor unless the 
instrument shall be filed for record in the proper county within ten days after its execution, 
and otherwise shall be considered as fraudulent and void. Quaere whether the statute is broad 
enough to cover purchasers of property removed to the state? 

Michigan. Montgomery v. Wight, 8 Mich. 143 (1860); Boydson v. Goodrich, 49 Mich. 65, 
12 N.W. 913 (1882); Corbett v. Littlefield, 84 Mich. 30, 47 N.W. 581 (1890); Allison v. Teeters, 
176 Mich. 216, 142 N.W. 340 (1913). See Michigan Comp. Laws (1928), §§ 9550, 13424. 

Tennessee. Snyder v. Yates, 112 Tenn. 309, 79 S.W. 796 (1904). Tennessee was formerly 
considered to belong in this group, but see Newsum v. Hoffman, 124 Tenn. 369, 137 S.W. 490 
(torr), distinguishing the Yates case and applying the “consent” rule. The Newsum case is 
noted in 25 Harv. L. Rev. 83 (1911). 

Texas. Crosby v. Huston, 1 Tex. 203 (1847); Sanger v. Jesse French Piano & Organ Co., 21 
Tex. Civ. App. 523, 52 S.W. 621 (1899); Willys-Overland Co. v. Chapman, 206 S.W. 978 (Tex. 
Civ. App. 1918); Chambers v. Consolidated Garage Co., 210 S.W. 565 (Tex. Civ. App. 1919), 
affd. 111 Tex. 293, 231 S.W. 1072 (1921); Farmer v. Evans, 111 Tex. 283, 233 S.W. ror (1921). 
But cf., Kennedy v. Natl. Cash Register Co., 279 S.W. sos (Tex. Civ. App. 1925), (Texas ap- 
plied law of Arkansas as place of performance when the case did not involve Texas claimants); 
Best v. Farmers’ & Merchants’ Bank, 141 S.W. 334 (Tex. Civ. App. 1911) (dictwm because con- 
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whether domestic- or foreign-executed. Michigan, for example, states 
that it cannot allow its registration system to be subject to a foreign re- 
cording statute operating extraterritorially. 

To this rule of policy it may be objected that a chattel mortgage and, 
analogously, a conditional sale creates more than a lien; it is a transfer of 
the property itself as security for the debt. The minority recognizes this 
to some extent in holding that the validity of the instrument as between 
the original parties is determined by the law of the former situs. But 
validity of title and priority as to claims are inseparable; otherwise there 
is not a valid title and priority is the very thing contracted for.» The 
rule of this group of states has this effect: It is possible for a mortgagor 
to give security and then take the chattel across the state line into a 
minority jurisdiction and there fraudulently pass title to a bona fide pur- 
chaser, or theoretically, even a purchaser with notice and the mortgagee 
would have no remedy against the goods. 

If the forum desires a policy of preferring local creditors it is not 
necessary to go to this extreme. For example, Kansas, by statute, gives 
priority on mechanics’ liens for repairs over a mortgage executed in an- 
other state as preference to one type of creditor.%” 

A second group of states have enacted statutes specifically covering the 
case of property mortgaged or conditionally sold in a foreign state and 
removed to the forum, and provided for registration within the forum 
within a limited time in order to preserve priority as respects new dealings 


sent and negligence were implied from knowledge). See Texas Vernon’s Ann. Stat. (1928), 
art. 5480. 

Pennsylvania was formerly in this group before adopting the Uniform Conditional Sales 
Act. Armitage v. Spahn, 4 Pa. Dist. 270 (1895); Bank v. Carr, 15 Pa. Sup. Ct. 346 (1900). 

% Corbett v. Littlefield, supra note 93. 

98 Griffin, supra note 71, 361. 

9 Joseph H. Beale, supra note 35, 810: 

“The operation of the Texan doctrine illustrates its inconvenience. It appears to be a regu- 
lar course of business for a swindler to buy a motor car on credit in California or elsewhere, 
drive it into Texas, and sell or pledge it there. The original seller is helpless in the face of this 
practice; and Texas will doubtless continue full of willing bona fide buyers. That this result is 
most unfortunate from the point of view of commercial practice is clear.” 

97 See Willys Overland Co. v. Evans, 104 Kan. 632, 180 Pac. 235 (1919). Contra, Baribault 
v. Robertson, 82 N.H. 297, 133 Atl. 21 (1926). 

See also Uniform Chattel Mortgage Act, § 39 [Handbook of the National Conference of 
Commissioners on Uniform State Laws and Proceedings (1926), 436]: 

“t (a) Chattel liens given by any statute or rule of law against an owner of goods for serv- 
ices or materials necessary to the protection or preservation of the goods, shall attach against 


the interest of the mortgagee, although the instrument be duly filed or the lienor have notice 
of the mortgage.” 
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there. Occasionally the statute provides only for registration of a chattel 
mortgage but usually by some local rule of construction and conditional 
sale has been assimilated into the requirements of the statute. We have 
considered chattel mortgages and conditional sales upon the same prin- 
ciples and it is believed that there is no fundamental distinction between 
these two types of transactions insofar as our problem has been concerned. 
Those courts which recognize the interest created by a chattel mortgage 
recognize also the interest created by a conditional sale; those which apply 
the doctrine of “removal without consent” are consistent in both cases; 
the statutes which require recordation of chattel mortgages include therein 


conditional sales; and the Restatement applies the same general prin- 
ciples.% 


%8 To the extent that statutes have been available for examination the following conclusions 
may be made: 

(a) States in which statutes require recordation within a limited time after removal of the goods 
into the forum. 

Alabama Civil Code (1910), § 6868, one hundred and twenty days. See also, Johnson v. 
Hughes, 89 Ala. 588, 8 So. 147 (1890) (dictum since compliance with local statute); Pulaski 
Mule Co. v. Haley & Koonce, 187 Ala. 533, 65 So. 783 (1914). 

Georgia Civil Code (1910), § 3319, six months. See also, Cunningham v. Cureton, 96 Ga. 
489, 23 S.E. 420 (1895); Armitage-Herschell Co. v. Muscogee Real Estate Co., 119 Ga. 552, 
46 S.E. 634 (1904); North v. Goebel, 138 Ga. 739, 76 S.E. 46 (1912); Burgsteiner v. Street- 
Overland Co., 30 Ga. App. 140, 117 S.E. 268 (1923); Industrial Acceptance Corp. v. Perry, 37 
Ga. App. 480, 140 S.E. 774 (1927). 

Mississippi Harrison Code Ann. (1930), § 2149 (foreign mortgages, deeds of trust or other 
liens after property is removed to the state, valid as against bona fide purchasers or creditors 
only from the time of recording in Mississippi). See also, Hernandez v. Aaron, 73 Miss. 435, 
16 So. 910 (1895); Vines v. Sparks, 148 Miss. 219, 114 So. 322 (1927). 

Oklahoma Comp. Statutes (1921), § 7651, one hundred and twenty days. See also, Haltom 
v. Nichols & Shepard Co., 64 Okla. 184, 166 Pac. 745 (1917); Arnold v. Wittie, 99 Okla. 236, 
227 Pac. 132 (1924). 

Oregon Olson Laws (1920), § 10179, thirty days. 

Virginia Michie Code (1930), § 5179 (on removal of property from another state, must 
comply with local recording provisions). 

Washington Remington’s Rev. Statutes (1932), § 3790, ten days. 

To this list must be added the states having adopted the Uniform Conditional Sales Act; see 
infra note 101. See also, for decisions in the Federal courts based upon local statutes: Green v. 
Van Buskirk, supra note 29; Hervey v. Rhode Island Locomotive Works, supra note 66; Potter 
Mfg. Co. v. Arthur, supra note 89; Anglo-American Mill Co. v. Dingler, supra note 100. 

(b) States whose local recording statutes are not construed to apply to property removed to the 
forum, in the absence of consent to the removal. 

Connecticut (date of statute examined, 1930); Illinois (1933) (questionable how far Cahill’s 
Statutes, c. 95, § 5 will be extended); Indiana (1933); Iowa (1933); Kansas (1933); Kentucky 
(1933); Maine (1933); Minnesota (1933); Missouri (1933); Nebraska (1933); New Hampshire 
(1926); North Carolina (1933); Ohio (1933); Rhode Island (1923); Utah (1933); Wyoming 
(1931); and probably Florida, Louisiana, Maryland and Tennessee (1933). 


9 Cf., §§ 265-271 and 272-278 (Student ed. 1934). Cf., Goodrich, supra note 2, §§ 150-151. 
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The conflict in the cases and the divergence of theory has led to the sug- 
gestion of some uniform statutory provision. Several types have been 
suggested: (1) A requirement that a bona fide purchaser must secure 
exhibition of a bill of sale or purchase at his own risk.'°® (There is here 
a possibility that the bill of sale may have been forged.) (2) A provision 
making it a criminal offense to sell a chattel which was subject to a foreign 
recorded conditional sale or chattel mortgage. (A number of states have 
this type of statute which is aimed primarily at the seller and gives ques- 
tionable protection to the chattel mortgagee or conditional vendor.) (3) 
The Uniform Conditional Sales Act. 

The third type of statute is the Uniform Conditional Sales Act*™ which 
contains a provision requiring a conditional vendor (and similar statutes 
might be extended to cover chattel mortgages as well) to re-record within 
ten days after knowledge of removal.’ Section 288 of Proposed Final 
Draft Number 2 of the Restatement of Conflict of Laws had a similar 
import by the use of the phrase “‘a reasonable opportunity to remove the 
chattel from the second state.” The Uniform Conditional Sales Act and 
similar statutes are construed to mean “permanent removal’”® and actual 
notice thereof‘ to the conditional vendor or chattel mortgagee. 

10° 19 Law Notes 201 (1916). 


tot The Uniform Conditional Sales Act has been adopted in Arizona, Struckmeyer Rev. 
Code (1928), c. 67, §§ 2889-2908); Delaware; New Jersey; New York, Cahill’s Consol. Laws 
(1930), c. 42, §§ 60-80; Pennsylvania; South Dakota Comp. Laws (1929), c. 137, §§ 921-A- 
921-Z6); West Virginia Michie Code (1932), §§ 4007-4038); Wisconsin; and Alaska. (See 
Handbook of the National Conference of Commissioners of Uniform State Laws and Proceed- 
ings (1932), 588.) 

2 Uniform Conditional Sales Act, § 14: 

“Refiling on Removal. When, prior to the performance of the condition, the goods are re- 
moved by the buyer from one filing district to another in the state, in which such contract or a 
copy thereof is not filed, or are removed from another state into a filing district in this state, 
where such contract or copy is not filed, the reservation of the property in the seller shall be 
void as to the purchasers and creditors described in § 5, unless the conditional sale contract or 
a copy thereof shall be filed in the filing district to which the goods are removed, within ten 
days after the seller has received notice of the filing district to which the goods have been 
removed.” 

3 Re Frank Bowman (Gardinier v. Mack International Motor Truck Corp.), 36 F. (2d) 721 
(C.C.A. 2d 1929) (dictum, removal from one filing district to another in same state); Hare & 
Chase v. Tomkinson, 129 Atl. 396 (N.J. 1925); Flora v. Julesburg, supra note 78; Arnold v. 
Wittie, 99 Okla. 236, 227 Pac. 132 (1924). 

4 Banks-Miller Supply Co. v. Bank of Marlinton, 106 W.Va. 583, 146 S.E. 521 (1929); 
Bradshaw v. Kleiber Motor Truck Co., 29 Ariz. 293, 241 Pac. 305 (1925), at 306: 

“The validity of a conditional contract of sale made in another state is recognized; the only 
requirement being that it be filed by the seller in the county in this state to which the goods 
have been removed, within 10 days after he has received notice of such removal 
time for filing runs, not from the removal, but from the seller’s notice of the place to which the 
property has been removed.” 
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It has been inferred**s that any question of conflict of laws was done 
away with by the Uniform Conditional Sales Act. A practical operation 
of this statute is found in a New Jersey case, Thayer Mercantile Ac- 
ceptance Co. v. First National Bank.’ There plaintiff sold an automobile 
in New York under a conditional sale contract recorded there. The buyer 
removed the chattel to New Jersey without the knowledge of the condi- 
tional vendor and it was there attached by the defendant, a resident 
creditor, as property of the buyer. The New Jersey statute (the Uniform 
Conditional Sales Act) provided that the seller’s reservation of title was 
void as against attaching creditors unless a copy of the contract was filed 
in New Jersey within ten days after knowledge of the removal. This had 
not been done. It was accordingly held that the conditional vendor, hav- 
ing had knowledge and having failed to re-record, the local creditor was 
preferred under the statute.**” 

With the foregoing analysis of the cases it is possible to arrive at some 
fairly definite conclusions in reference to the alignment of the various 
states upon these propositions. Since a number of jurisdictions have 
rather recently enacted statutory registration provisions governing for- 
eign-executed transfers and accordingly modified earlier common law 
rules, we shall reverse the order of classification under which the discus- 
sion was followed. 

I. This group consists of those states which have by statute (either in 
general terms, or expressly covering foreign-executed transfers, or by the 
Uniform Sales Act), provided for the protection of a local bona fide pur- 
chaser or creditor: Alabama, Arizona, Colorado, Delaware, Georgia, 
Michigan, Mississippi, New Jersey, New York, Oklahoma, Oregon, 
Pennsylvania, South Dakota, Texas, Virginia, Washington, West Vir- 
ginia, and Wisconsin; total, eighteen. 

II. This group consists of those states which have no governing statute 
and have applied the rule that the foreign transaction will be given effect 
unless the removal into the forum was with the knowledge and consent of 


5 Bradshaw v. Kleiber Motor Truck Co., supra note 104. 


106 968 N.J.L. 29, 119 Atl. 94 (1922), affd., 98 N.J.L. 907, 121 Atl. 927, noted in 23 Col. L. 
Rev. 394 (1923); 21 Mich. L. Rev. 699 (1922). See also, State v. Hall, 91 W.Va. 648, 114 S.E. 
250 (1922). 


x7 Cf., Goetschius v. Brightman, 214 App. Div. 158, 211 N.Y. Supp. 763 (1925), affd., 245 
N.Y. 186, 156 N.E. 660 (1927), (156 N.E. 662): 
“Tt has been held that the positive terms of the statute require the courts to apply the statutory 
rule, though it defeats a title otherwise valid (Thayer Mercantile Co. v. First National Bank, 
98 N.J.L. 29, 119 Atl. 94 (1922)) . . . . We need not now decide whether, when the question is 
presented to us, we shall reach a similar conclusion.” 
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the presently interested claimant: Arkansas, Connecticut, Idaho, 
Indiana, Kentucky, Missouri, Nebraska, and Tennessee, and probably 
Florida; total, nine. 

III. This group consists of those states which have no governing 
statute and have applied the rule that the foreign transaction will be 
given effect upon removal of the goods into the forum, even under circum- 
stances of knowledge and consent: Iowa, Kansas, Maryland, Maine, 
Minnesota, New Hampshire, and Vermont; total, seven. 

A number of jurisdictions without governing statutes have not clearly 
held upon the proposition, and classification under II or III, immediately 
supra, is doubtful; California, Illinois, Louisiana, Massachusetts, North 
Carolina, North Dakota, Ohio, Rhode Island, South Carolina, Utah, 
Wyoming, and the Federal courts which have followed each of the various 
rules; total, twelve. As to this number, judged upon the presence of 
rather strong dicta therein and the effect felt from other states placing 
limitations in the case of removals with knowledge and consent, one may 
perhaps be permitted to guess that most of them will swing toward the 
adoption of that limitation. 

Our conclusion then is that among those states which have apparently 
settled upon a definite rule the present majority favors the protection of 
local purchasers and creditors; that the doubtful group of states will reach 
a choice of statutory regulation or the limitation of recognition to the cases 
of removal without knowledge and consent. 

While the foregoing discussion has concerned itself with the questions 
of jurisdiction and local rules of expediency leading to conflict of laws 
principles applicable to chattel mortgages and conditional sales, it has 
been necessary to exclude considerations of contract rights other than 
represented by an interest in the chattel. In conclusion perhaps it will be 
well to point out by two types of situation that these principles may oc- 
casionally overlap. The first may be illustrated by the treatment given 
by courts to bilateral contracts calling for the sale of tangible properties 
where each party has agreed to perform in a different state. In such case 
rather than face the problem of deciding which jurisdiction would con- 
stitute the lex loci solutionis the courts have avoided it by adopting as the . 
governing law the place where the title to the chattel passes.’® 


108 See Ernest G. Lorenzen, Validity and Effects of Contracts in the Conflict of Laws, 31 
Yale L. J. 53, 60 (1921): 
“... With respect to bilateral contracts, in which each party has agreed to perform in a 
different state, the lex loci solutionis cannot be consistently applied at all, for it would logically 
require that the duties of each party be subject to the law of the place in which he agreed to 
perform, and thus cause essentially dependent promises to be subject to different laws. ‘Our 





384 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The second illustration is offered by the case of Youssoupoff v. Wide- 
ner.*°9 

There plaintiff and defendant entered into a contract in London con- 
cerning the sale of certain pictures to the buyer. As part of the contract 
of sale it was provided that the plaintiff could repurchase the pictures in 
Philadelphia provided that he was then financially able to keep the pic- 
tures, and should plaintiff thereafter, within the next ten years, again de- 
sire to sell them, defendant should have an option to repurchase them. 
The plaintiff sued in New York to repurchase the pictures although he had 
already contracted to pledge them for a loan, claiming that the transac- 
tion should be construed as a chattel mortgage under the laws of Pennsyl- 
vania. 

The court held for the defendant upon the ground that since the con- 
tract was entered into in London the English law governed and required 
that all conditions be strictly complied with—thus ruling out the plain- 
tiff’s contention that Pennsylvania should control the transaction as a 
chattel mortgage. However, as pointed out in a note™® to this case, there 
seems no reason why English law should be applied to all the elements of 
this contract (even though it was not a chattel mortgage in Pennsy]l- 
vania), for this offer given by the defendant to allow repurchase by the 
plaintiff could be accepted only in Pennsylvania, and the law of Pennsyl- 
vania, as the place where the plaintiff had accepted the offer of repurchase, 
should govern upon the theory that the parties had stipulated that the 
repurchase should take place in Pennsylvania. 

Such situations, then, are governed by the law applicable to “Con- 
tracts,” no interest having been created in the movables themselves. 


courts do not seem to have faced this problem, which becomes most acute in the law of sales, 
and have avoided it in this class of cases by abandoning the /ex loci solutionis for the law of the 
place where the title of the chattel passes. . . . .” 

See also, Ladd v. Dulany, 14 Fed. Cas. 920 (C.C.D.C. 1809); Kline v. Baker, 99 Mass. 253 
(1868); Claflin v. Meyer, 41 La. Ann. 1048, 7 So. 139 (1889); Jaffrey v. Wolf, 4 Okla. 303, 47 
Pac. 496 (1896); Markey v. Brunson, 286 Fed. 893 (C.C.A. 4th 1923); Miles v. Vermont Fruit 
Co., 98 Vt. 1, 124 Atl. 559 (1924); Montreal Cotton & Wool Waste Co., Ltd. v. Fidelity & De- 
posit Co., 261 Mass. 385, 158 N.E. 795 (1927); Willson v. Vlahos, 266 Mass. 370, 165 N.E. 408 
(1929). 

109 126 Misc. Rep. 491, 215 N.Y.S. 24 (1925). 

1 26 Col. L. Rev. 1024 (1926). 





THE CLASSICAL AMERICAN DOCTRINE OF 
“THE SEPARATION OF POWERS” * 


Matcotm P. SHarpt 


I 


HE familiar idea that it is not the elimination of classes, but the 

balance of different classes’ power, that is the essential feature of 

democracy, is given vividness by the present course of events. 
Workers and owners are seeking a better balance of power in the control 
of industrial organization. The many and the few play their parts in the 
direction of financial policy. The legislature and executive, particularly 
at Washington, are seen in a new relationship. We are told that the idea 
is an illusion, bound to disappear in self-contradiction and strife, by 
spokesmen for “communists” and “fascists” in Europe. 

The theory of the balance of power, the “mixed government,” has of 
course affected in many ways the development of economic institutions 
and the structure of government in the United States. The fear of power 
concentrated in the hands of any single class or group has, among other 
things, influenced the doctrine of the separation of powers among the 
various organs of government. It is not that there is always a clear-cut 
distinction between the functions of legislation and administration, be- 
tween the legislative, executive, and judicial “powers.” Nor is it supposed 
that the functions of government can or should be distributed in any per- 
fectly systematic way to different organs. Impeachment is a familiar pow- 
er of legislative bodies; the veto and the pardon belong to the executive. 


* Most of the substance of this paper was prepared and read in a seminar conducted by 
Professor Josef Redlich, at the Harvard Law School, in 1926-1927. It developes a theme re- 
ferred to in Movement in Supreme Court Adjudication, 46 Harv. L. Rev. 361, 364-365 (1933). 
A full and somewhat different treatment of the subject is Erlick, La Séparation des pouvoirs 
et la convention fédérale de 1787 (1926). See also Corwin, The Progress of Constitutional 
Theory between the Declaration of Independence and the Meeting of the Philadelphia Con- 
vention, 30 Am. Hist. Rev. 511 (1925); Carpenter, The Separation of Powers in the Eight- 
eenth Century, 22 Am. Pol. Sci. Rev. 32 (1928); Rockow, Bentham on the Theory df Second” 
Chambers, 22 Am. Pol. Sci. Rev. 576 (1928); Wright, The Origins of the Separation of Powers 
in America, 13 Economica 169 (1933); Sandelius, Dictatorship and Irresponsible Parliamen- 
tarism—A Study in the Government of Sweden, 49 Pol. Sci. Qu. 347 (1934); and see Fried- 
rich, Separation of Powers, 13 Encyclopedia of the Social Sciences 663 (1934). 

The special and distinct, though related doctrine governing delegation of power is not here 
discussed, except in so far as some of its features may be implied in the general theory of the 
separation of powers. For a useful contribution to the history of principles affecting the dele- 
gation of power, see Duff and Whiteside, Delegata Potestas non Potest Delegari: A Maxim of 
American Constitutional Law, 14 Corn. L. Q. 168 (1929). 


{ Visiting Associate Professor of Law, University of Chicago Law School. 
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The interaction of the various departments is indeed relied on in part, to 
keep them independent. 

Rather, liberty is to be preserved and class domination checked by an 
organization which may delay the accomplishment by any group of its 
will, even at the expense of efficiency. Against the unprecedented power 
of relatively popular legislatures the Fathers set strong executives, both 
in the states and the nation. 

As traditions connected with the mixed government and the separation 
of powers are relied on at home and challenged abroad, it may be worth 
while to recall some features of classic formulations of the doctrine of the 
separation of powers. 

II 

Canceling mortgages, but refusing to divide the land; increasing the 
power of the poor, but leaving it well-balanced by aristocratic councils 
and magistrates, Solon began the history of democratic compromise in the 
West.' Herodotus wrote impartially of the advantages of government by 
the many, the few and the one, during the height of Athenian democracy.” 
When the ambition of the democracy had endangered the power of 
Athens, Thucydides praised the conservative revolutionary government 
associated with the name of Theramenes: 


“Tt was during the first period of this constitution that the Athenians appear to 
have enjoyed the best government that they ever did, at least in my time. For the 
fusion of the high and the low was effected with judgment, and this was what first 
enabled the state to raise up her head after her manifold disasters.”’3 


Similarly, Aristotle, in his Politics, seems to view with particular favor this 
type of “mixed government.” Following earlier suggestions,‘ Polybius, 
Greek historian of the Roman Republic, described the government of the 
Republic at its best as a perfect combination of democratic, aristocratic, 
and royal elements.’ Cicero’ and Machiavelli’ praised governments in 
which all these elements are well combined. 


*See 4 Cambridge Ancient History (1926), 31-58. The increasing democratization and 
weakening of the chief magistrates, the archons, and the compensating rise of the generals, are 
an interesting feature, and a significant clue in subsequent Athenian constitutional history. 
For an account of the democracy in the time of Pericles, see 5 Cambridge Ancient History 
(1927), 98-112. Aristotle, On the Athenian Constitution, §§ 5-12, in describing the work of 
Solon, indicates also its later influence. 


* Herodotus, History III, 80-82. The History is perhaps as a whole favorable to democ- 
racy. See e. g. V, 78. 


3 Thucydides, History of the Peloponnesian War (Richard Crawley’s trans., 910), VIII, 97. 

4 See, for example, A. Delatte, Essai sur la politique Pythagoricienne (1922), 40-41, 112, 
60-65, 71-74, 121-124, and especially 109-114; Dicaearchus, (ed. Fuhr. 1841), 26 ff., 136, es- 
pecially 27, n. 110, 36-39, ns. 31-38. 

5 Polybius, Histories, VI, 11-18. 6 Cicero, The Republic, IT, 23. 

7 Discorsi, 1, 2. See 1 Dunning, History of Political Theories (1902), 306-3009. 
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On the other hand, though he returned more nearly to Athenian tradi- 
tions in the Laws, Plato—discouraged perhaps by the decline of Athenian 
government in his time—insisted on the need for wise aristocrats or 
kings, in the Republic and the Statesman. Expressing other influences, 
Tacitus thought the mixed government impractical.’ In the interests of 
order, and not without some qualification, St. Thomas Aquinas supported 
monarchy.’ Bodin and Hobbes are well-known advocates of royal power. 

The mixed government was thus in its early history a relatively demo- 
cratic conception. It is closely related in classic American political writing 
to the separation of powers. That doctrine has, however, a separate his- 
tory and meaning of its own. 

Aristotle’s Politics contains what is commonly taken to be the original 
statement of the doctrine. The Politics,’° without distinguishing function 
and organ, describes governments as divided into three parts (uépia). 
Those who take part in government are either deliberators (SovNevdpevor) 
or magistrates (persons having dpxds) or judicial functionaries (é:xacral). 
The division corresponds very well with the division of our governments 
into legislative, executive, and judicial departments. That the lines were 
not sharply drawn, however, is indicated by the observation that in some 
states certain magistrates (xpoBotdor) had the deliberative function of pre- 
paring the measures on which the deliberators might pass. The account 
of the division of parts is purely descriptive; no reason is given for it; it is 
apparently not even thought of as a condition which “ought” to obtain. 

Another line of thought gave a modern impetus to the development of 
the doctrine. John Locke was the first great English empiricist philoso- 
pher. He was enlightened by observation of, and participation in, the 
struggles of the Commons with the Stuart Kings. It seems likely that he 
gave to Americans, not only his authoritative statement of the theory of 
natural rights, but, through the medium of Montesquieu, the character- 
istic features of our doctrine of the separation of powers. 

Locke, in chapter twelve of his second Essay on Civil Government, 
published in 1690, first gave a dogmatic, normative version of the doc- 


® Annals of Tacitus (Ramsey’s trans., 1934), IV, 33. See Boissier, Tacitus (Hutchinson’s 
trans. 1906), 135-144. 

° De Regimine Principium. Of Summa Theologica, Part II, First Part, questions 95 art. 
4, 97 art. 3, 105 art. 1. See Schelling, Die Staats-und Soziallehre des Heiligen Thomas von 
Aquin (1930), 119-129; for interesting clues to later developments in European thought, see 
Reynolds, Proponents of Limited Monarchy in Sixteenth Century France: Francis Hotman 
and Jean Bodin (1930), esp. 74-76, 147-148, 173-174; Moreau-Reibel, Jean Bodin et le droit 
public comparé (1933), esp. 185-198. 

© Aristotle, The Politics (Rackham’s trans. Loeb Classical Library 1932), [V, II. As in other 
instances, it seems not unlikely that the chance preference of our branch of the race for the 
— three has influenced the development of the doctrine. See Kroeber, Anthropology 

1923), 252-3. 
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trine. He distinguished clearly between function and organ. Government 
functions may be divided into three. The first of these three functions is 
commonly given to one organ of government; the other two, to a second 
organ of government. The functions of government ought thus to be di- 
vided between two organs, for the sake of specialization and efficiency, and 
for the prevention of tyranny. 

The three-fold classification of functions suggests naturally (as it seems 
almost to have done to Montesquieu) a two-fold classification, with the 
first function one head, and the second and third sub-heads under a sec- 
ond. And there is a clear two-fold classification of organs. Moreover, the 
list of the three “powers” has a strange sound in the ears of an American 


lawyer. They are the “Legislative” and “Executive” and ‘‘Federative” 
powers. 

“The Legislative Power is that, which has a right to direct how the Force 
of the Commonwealth shall be imploy’d for preserving the Community and 
the Members of it.” The executive power must “see to the Execution of 
the Laws that are made, and remain in Force.” In the third place: 

“There is another Power in every Commonwealth, which one may call natural, he- 
cause it is that which answers to the Power every Man naturally had before he entered 
into Society. For though in a Commonwealth the Members of it are distinct Persons 
still in relation to one another, and as such are governed by the Laws of the Society; 
yet in reference to the rest of Mankind, they make one Body, which is, as every Mem- 
ber of it before was, still in the state of Nature with the rest of Mankind. Hence it is, 
that the Controversies that happen between any Man of the Society with those that 
are out of it, are managed by the Publick; and an injury done to a Member of their 
Body, engages the whole in the reparation of it. . . . 

“This therefore contains the Power of War and Peace, Leagues and Alliances, and 
all the Transactions, with all Persons and Communities without the Commonwealth, 
and may be called Federative, if any one pleases.” 


Locke has this to say about the separation of powers, or functions, 
among the organs of government, and the reasons for it: 


“. . . because those Laws which are constantly to be Executed, and whose force is 
always to continue, may be made in a little time; therefore there is no need, that the 
Legislative should be always in Being, not having always business to do. And because 
it may be too great a temptation to human frailty apt to grasp at Power, for the same 
Persons, who have the Power of making Laws, to have also in their hands the Power 
to execute them, whereby they may exempt themselves from Obedience to the Laws 
they make, and suit the Law; both in its making, and execution, to their own private 
advantage, contrary to the end of Society and Government: Therefore in well order’d 
Commonwealths, where the good of the whole is so considered, as it ought, the Legis- 
lative Power is put into the hands of divers Persons, who duly Assembled, have by 
themselves, or jointly with others, a Power to make Laws, which when they have done, 
being separated again, they are themselves subject to the Laws, they have made; 
which is a new and near tie upon them to take care, that they make them for the 
publick good. 
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“But because the Laws, that are at once, and in a short time made, have a constant 
and lasting Force, and need a perpetual Execution, or an attendance thereunto: There- 
fore ’tis necessary there should be a Power always in Being, which should see to the 
Execution of the Laws that are made, and remain in Force. And thus the Legislative 
and Executive Power come often to be separated... . 

“Though, as I said, the Executive and Federative Power of every Community be 
really distinct in themselves, yet they are hardly to be separated, and placed at the 
same time, in the hands of distinct Persons. For both of them requiring the force of 
the Society for their Exercise, it is almost impracticable to place the Force of the Com- 
monwealth in distinct, and not subordinate hands; or that the Executive and Federa- 
tive Power should be placed in persons, that might act separately, whereby the Force 
of the Publick would be under different Commands, which would be apt some time or 
other to cause Disorder and Ruine.” 


Locke’s influence can be clearly traced. It goes through Montesquieu 
to the foundation of our American constitutions. 

Montesquieu’s Spirit of the Laws was published in 1748. It was an ur- 
bane liberal-conservative treatise on political science. The famous chapter 
“Of the Constitution of England” is devoted to the separation of powers. 

Without particularly distinguishing function from organ, Montesquieu 
starts with a three-fold classification plainly derived from Locke. He shifts 
almost at once to a version like Aristotle’s. And before the end of the 
chapter we find him, without marking a clear transition, praising a mixed 
government of the many, the few, and the one, in terms like those of Poly- 
bius. He recognized clearly that no hard and fast line between the de- 
partments of government was possible or desirable. In this connection 
he gave many instances of blending: the exercise by one branch of powers 
which a priori one might suppose to belong to another. Finally, while 
recognizing the advantages of specialization in government, he was 
eloquent in praising the separation of powers as a protection to liberty 
against tyranny. 


“In every government there are three sorts of power: the legislative; the executive 
in respect to things dependent on the law of nations; and the executive, in regard to 
things that depend on the civil law. 

“By virtue of the first, the prince or magistrate enacts temporary or perpetual laws, 
and amends or abrogates those that have been already enacted. By the second, he 
makes peace or war, sends or receives embassies, establishes the public security, and 
provides against invasions. By the third, he punishes crimes, or determines the dis- 
putes that arise between individuals. The latter we shall call the judiciary power, and 
the other simply the executive power of the state.” 


Aristotle’s view thus suddenly, without warning, replaces Locke’s quite 
different view; and the two seem to be regarded as reconciled. Their 
reconciliation is doubtless the immediate source of our American doctrine 
of the separation of powers. The operations of Montesquieu’s mind can 
only be the subject of speculation. Montesquieu was probably influenced 
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by Aristotle’s authority. He was a lawyer. He observed the relative in- 
dependence of the English, and indeed the French, courts. At any rate, 
here is the passage which insured the vogue of the legislative, executive, 
and judicial powers. 

A little later in the chapter, Montesquieu in an equally striking transi- 
tion reverts to Polybius. 


“Of the three powers above-mentioned the judiciary is in some measure next to 
nothing. (Des trois puissances dont nous avons parlé, celle de juger est en quelque 
facon nulle.) There remain therefore only two; and as these have need of a regulating 
power to temper them, the part of the legislative body composed of the nobility, is 
extremely proper for this very purpose. . . . 

“Here then is the fundamental constitution of the government we are treating of. 
The legislative body being composed of two parts, one checks the other, by the mutual 
privilege of refusing. They are both checked by the executive power, as the executive 
is by the legislative. 

“These three powers should naturally form a state of repose or inaction. But as 
there is a necessity for movement in the course of human affairs, they are forced to 
move, but still to move in concert.” 


It is somewhat startling to find the chief authority for our American 
doctrine saying that “the judiciary is in some measure next to nothing”; 
and that the “fundamental constitution’’ of an ideal government requires 
a three-fold division into House, Senate, and Executive. 

It is interesting also to notice to what an extent Montesquieu recognized 
and approved blending. The legislature should be assembled and pro- 
rogued by the executive. The legislature should examine into the adminis- 
tration of its laws. The legislature should be subject to an executive veto. 
The commons should impeach and the peers try the executive’s ministers. 
The legislature should have the power generally to mitigate sentences. 

One reason for the form in which Montesquieu’s doctrine became lodged 
in the American popular mind, as well as for its influence, is probably the 
statement of reasons for a separation of powers. He applied these reasons 
to a three-fold separation into legislative, executive, and judicial depart- 
ments. And Montesquieu’s statement of them is persuasive and contains 
an important element of truth. 

“The political liberty of the subject is a tranquillity of mind, arising from the opin- 
ion each person has of his safety. In order to have this liberty, it is requisite the gov- 
ernment be so constituted as one man need not be afraid of another. 

“When the legislative and executive powers are united in the same person, or in the 
same body of magistracy, there can be then no liberty, because apprehensions may 
arise, lest the same monarch or senate should enact tyrannical laws, to executive them 
in a tyrannical manner. 

“Again, there is no liberty, if the power of judging be not separated from the legis- 
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lative and executive powers. Were it joined with the legislative, the life and liberty of 
the subject would be exposed to arbitrary controul; for the judge would be then the 
legislator. Were it joined to the executive power, the judge might behave with all the 
violence of an oppressor. 

‘Miserable indeed would be the case, were the same man, or the same body whether 
of the nobles or of the people, to exercise those three powers, that of enacting laws, that 
of executing the public resolutions, and that of judging the crimes or differences of 
individuals.” 

As has been observed, Montesquieu noticed the advantages of speciali- 
zation, resulting from a “separation of powers.” 


“Neither ought the representative body to be chosen for active resolutions, for 
which it is not so fit; but for the enacting of laws, or to see whether the laws already 
enacted be duly executed, a thing they are very capable of, and which none indeed but 
themselves can properly perform 

“It would be needless for the legislative body to continue always assembled 

“The executive power ought to be in the hands of a monarch; because this branch 
of government, which has always need of expedition, is better administered by one 
than by many: whereas, whatever depends on the legislative power, is oftentimes 
better regulated by many than by a single person.” 

Montesquieu affected Blackstone’s account of the English constitution. 
Blackstone advocated the separation of powers, in two forms: first, the 
separation of powers between legislative, executive, and judicial organs; 
and second, in a form more commonly associated with his name, between 
Commons, Lords, and Crown. He seems to have thought of the functions 
of government as two: legislative and executive; while the organs of gov- 
ernment would submit to two three-fold classifications; and perhaps to a 
two-fold classification. He recognized clearly the supremacy of Parlia- 
ment, as well as the practice and propriety of blending. His reasons for 
advocating the separation of powers in both forms were, again, of two 
sorts: first, specialization and efficiency; and second, the protection of 
liberty. 

™ The first volume of the Commentaries, published in 1765, contained Blackstone’s contri- 


butions to the subject. 
In treating of Parliament, Blackstone said: 


“In all tyrannical governments ms supreme magistracy, or the right both of making and of 
en, apes the laws, is vested in one and the same man, or one and the same body of men; and 
erever these two powers are united ther there can be no public liberty. The magistrate 
oer enact tyrannical laws, and execute them in a ical manner, since he is possessed, in 
ee of dispenser of justice, with all the power which he, as legislator, thinks proper to give 
i But where the legislative and executive authority are in distinct hands, the former 
will take care not to intrust the latter with so large a power as may tend to the subversion of 
its own Sonne and therewith of the liberty of the subject. With us, therefore, in Eng- 
land, this supreme r is divided into two branches; the one legislative, to wit, the Parlia- 
ment, consisting of , lords, and commons; the other executive, consisting of the king alone.” 
(Blackstone’s Commentaries on the Law of England {21st London ed. 146—147)). 


Again, in treating of the King’s Prerogative, Blackstone gave an account of the part played 
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Blackstone also praised the distribution of powers between Commons, 
Lords, and Crown. He thought that this distribution, by the creation of 
interacting checks, was calculated to preserve popular liberty and the 
ancient English forms of government, as well as to give to the Deity’s 
three qualities of “‘virtue, wisdom . .. . power” each its proper medium of 
action in the political machine.” 

He was, however, no doctrinaire exponent of a dogmatic theory of the 
separation of powers. He recognized clearly enough the supremacy of 


in the performance of the government’s executive function by the courts; and the development 
of their independence. 


“Another capacity in which the king is considered in domestic affairs is as the fountain o 
justice and general conservator of the e of the kingdom The original power of judica- 
ture, by the fundamental principles of society, is lodged in the society at large; but as it would 
be impracticable to render complete justice to every individual by the people in their collective 
capacity, therefore every nation has committed that power to certain select magistrates, who, 
with more ease and expedition, can hear and determine complaints; and in England this au- 
thority has immemorially been exercised by the king or his substitutes. He, therefore, has 
alone the right of erecting courts of judicature; for, though the Constitution of the kingdom 
hath intrusted him with the whole executive power of the laws, it is impossible, as well as im- 
proper, that he should personally carry into execution this great and extensive trust; it is, con- 
sequently, necessary that courts should be erected to assist him in executing this power, and 
equally necessary that, if erected, they should be erected by his authority 

“It is probable, and almost certain, that in very early times, before our Constitution arrived 
at its full perfection, our kings, in person, often heard and determined causes between party 
and party. But at present, by the long and uniform usage of many ages, our kings have dele- 
gated their whole judicial power to the judges of their several courts; which are the grand de- 
positaries of the fundamental laws of the kingdom, and have gained a known and stated juris- 
diction, regulated by certain and established rules, which the crown itself cannot now alter 
but by act of Parliament. And, in order to maintain both the dignity and independence of the 
judges in the superior courts, it is enacted by the statute 13 W. III., c. 2, that their commis- 
sions shall be made (not, as formerly, durante bene placito, but) quamdum bene se gesserint, and 
their salaries ascertained and established, but that it may be lawful to remove them on the 
address of both houses of Parliament. And now, by the noble improvements of that law in the 
statute of 1 Geo. III., c. 23, enacted at the earnest recommendation of the king himself from 
the throne, the judges are continued in their offices during their good behaviour, notwithstand- 
ing any demise of the crown (which was formerly held immediately to vacate their seats), and 
their full salaries are absolutely secured to them during the continuance of their commissions; 
his majesty having been pleased to declare that ‘he looked upon the independence and up- 
rightness of the judges as essential to the impartial administration of justice, as one of the best 
securities of the rights and liberties of his subjects, and as most conducive to the honor of the 
crown’.... 

“In this distinct and separate existence of the judicial power in a peculiar body of men, 
nominated indeed, but not removable at pleasure, by the crown, consists one main preserva- 
tive of the public liberty; which cannot subsist long in any state, unless the administration of 
common justice be in some degree separated from the legislative and also from the executive 

ower. Were it joined with the legislative, the life, liberty, and property of the subject would 
& in the hands of arbitrary judges, whose decisions would be then regulated only by their own 
opinions, and not by any fundamental principles of law; which, though legislators may depart 
from, yet judges are bound to observe. Were it joined with the executive, this union might 
soon be an overbalance for the legislative. For which reason, by the statute of 16 Car. I., c. 10, 
which abolished the Court of Star Chamber, effectual care is taken to remove all judicial power 
out of the hands of the king’s privy council, who, as then was evident from recent instances, 
might soon be inclined to pronounce that for law which was most agreeable to the prince or his 
officers. Nothing, therefore, is more to be avoided, in a free constitution, than uniting the 
provinces of a judge and a minister of state . . . .” (266-269). 


™ Blackstone, Commentaries on the Laws of England (21st London ed.), 48, 50-51, 154-155. 
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Parliament,"’ and the existence of such blendings as the parliamentary 
power to impeach and try ministers,"4 the executive power of summoning, 
proroguing, dismissing," and vetoing™ Parliament, the Crown’s position 
as “fountain of justice,’”’*’ and the judicial functions of the House of Lords.”* 

It may be that the classical and familiar classification of the organs of 
government in terms of the three estates of feudal society would have 
sufficed for American purposes, had it not been for the emphasis which 
the lawyers Montesquieu and Blackstone put upon the idea of an inde- 
pendent judiciary. Montesquieu and Blackstone had of course great au- 
thority with our American Fathers. Their teaching in this respect was 
moreover enforced and supplemented by the course of practical experi- 
ence under colonial and early state governments. 

Events in a great many of our jurisdictions must have brought clearly 
to the attention of leaders in the period from 1775 to 1790 the dangers of 
legislative supremacy in general, and “legislative justice” in particular. 
Popular rule on a large scale was a novel experiment in any case, and one 
can appreciate the a priori apprehension of those who carried it on. And 
experience strengthened the apprehension. Laws favoring debtors and 
dealing arbitrarily with criminals produced specific constitutional prohi- 
bitions. And exercises of “judicial power” by the legislatures, with similar 
effects, must have helped to impress many of the fathers with the im- 
portance of erecting an independent judiciary, with its own inviolable 
province. Such a judiciary would have, as well as the power to disregard 
unconstitutional statutes, the exclusive power to determine legal contro- 
versies. 

It is obvious enough that legislative injustice and legislative justice 
would be, as they presumably were, popular enough with many members 
of the population. But men of substance, who must have had great in- 
fluence in framing state constitutions and certainly dominated the fram- 
ing and adoption of the federal Constitution, found their conservative 
interest in property and commerce threatened by legislative supremacy. 
And they naturally advocated, and wrote into their constitutions, not 
only an independent, strong executive, but another similar safeguard: an 
independent, strong judiciary.’® 

13 Id. 160-161. 8 Id. 150, 188. 11 supra note 11. 


4 Id. 155. 6 Td. 154. 8 Td. 167. 


19 See Corwin, Progress of Constitutional Theory, 30 Am. Hist. Rev. 511 (1925); Judicial 
Action by the Provincial Legislature of Massachusetts, 15 Harv. L. Rev. 208 (1901). The in- 
fluence of colonial experience and institutions is emphasized, and the development of our 
constitutions outlined, by Wright, The Origins of the Separation of Powers in America, 13 
Economica 169 (1933). 

The interplay of opinion on the score of legislative supremacy and legislative justice, which 
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Ill 


The idea that a separation of three powers of government among three 
separate organs is a natural and desirable thing, expressed in different 
forms by writers who were classical authorities in America, emphasized in 
some respects by American experience, became a part of our informed if 
not “scientific” public opinion. Evidence of the state of this informed 
opinion on the subject is to be found in the writings of American fathers. 

First, however, it is worth noting that the idea did not pass unchal- 


must have gone on generally in the period of our constitution framing, is illustrated by a collo- 

quy in the Virginia convention called to consider the federal Constitution. This colloquy took 

place between Governor Randolph on one side, speaking of the necessity for a strong national 

government, and Patrick Henry on the other, urging the adequacy of state governments. 
Governor Randolph said: 


“This country, so blessed, by nature, with every advantage that can render commerce 
profitable, through defective legislation i is deprived of all the benefits and emoluments she 
might otherwise reap from it. We hear many complaints on the subject of located lands; a 
variety of competitors claiming the same lands under legislative acts, public faith rotrasted, 
and private confidence destroyed. I ask you if our laws are reverenced. In every wk regulated 
community, the laws command respect. Are yours entitled to reverence? We not only see 
violations of the constitution, but of national principles in repeated instances. How is the fact? 
The history of the violations of the constitution extends from the year 1776 to this present time 
—violations made by formal acts of the legislature: every thing has been drawn within the 
legislative vortex. 

“There is one example of this violation in Virginia, of a most striking and shocking nature— 
an example so horrid, that, if I conceived my country would passively permit a repetition of it, 
dear as it is to me, I would seek means of expatriating myself from it. A man, who was then a 
citizen, was deprived of his life thus: from a mere re in on general reports, a gentleman in 
the House of Delegates informed the house, that a certain man (Josiah Philips) had committed 
several crimes, and was running at large, perpetrating other crimes. He therefore moved for 
leave to attaint him; he obtained that leave instantly; no sooner did he obtain it, than he drew 
from his pocket a bill ready written for that effect; it was read three times in one day, and car- 
ried to the Senate. I will not say that it passed the same day through the Senate; but he was 
attainted very speedily and precipitately, without any proof better than vague reports. With- 
out being confronted with his accusers and witnesses, without the privilege of calling for evi- 
dence in his behalf, he was sentenced to death, and was afterwards actually executed. Was this 
arbitrary deprivation of life, the dearest gift ‘of God to man, consistent with the genius of a 
republican government? Is this compatible with the spirit of freedom? This, sir, has made the 
deepest impression on my heart, and I cannot contemplate it without horror.” 


The next day, Patrick Henry referred to the case: 


“The honorable member has given you an elaborate account of what he judges tyrannical 
legislation, and an ex post facto law (in the case of Josiah Philips). He has misrepresented the 
facts. That man was not executed by a tyrannical stroke of power. Nor was he a Socrates. He 
was a fugitive murderer and an outlaw—a man who commanded an infamous banditti, and at 
a time when the war was at the most perilous stage. He committed the most cruel and shocking 
barbarities. He was an enemy to the human name. Those who declare war against the human 
race may be struck out of existence as soon as they are apprehended. He was not executed ac- 
cording to those beautiful legal ceremonies which are pointed out by the laws in criminal cases. 
The enormity of his crimes did not entitle him to it. I am truly a friend to legal forms and 
methods; but, sir, the occasion warranted the measure. A pirate, an outlaw, or a common 
enemy to all mankind, may be put to death at any time. It is justified by the laws of nature 
and nations. 

“The honorable member tells us, then, that there are burnings and discontents in the hearts 
of our citizens in general, and that they are dissatisfied with their government. I have no doubt 
the honorable member believes this to be the case, because he says so. But I have the comfort- 
able assurance that it is a certain fact that it is not so. The middle and the lower ranks of 
people have not those illuminated ideas which the well-born are so happily possessed of . 

(3 Elliott’s Debates [1863], 66-67, 140.) 
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lenged into our early consciousness. Following Bodin’s classical French 
doctrine of the necessity for an undivided, unlimited secular sovereign, 
though with some deference to Montesquieu, Turgot uttered a criticism 
of the doctrine of the mixed government, which reached American ears. 
In a letter to Dr. Price dated March 22, 1778, printed in Dr. Price’s Ob- 
servations on the Importance of the American Revolution, published in 
1784, Turgot said: 

“T am not satisfied, I own, with any constitutions which have as yet been framed 
by the different American States. ... I see in the greatest number an unreasonable 
imitation of the usages of England. Instead of bringing all the authorities into one, 
that of the nation, they have established different bodies, a house of representatives, a 
council, a governor, because England has an house of commons an house of lords and 
aking. They undertake to balance these different authorities as if the same equilibrium 
of powers which has been thought necessary to balance the enormous preponderance 
of royalty, could be of any use in republics, founded upon the equality of all the citi- 
zens; and as if every article which constitutes different bodies was not a source of divi- 
sions. By striving to prevent imaginary dangers, they have created real ones.” 


These words produced an elaborate answer, which will shortly be dis- 
cussed, John Adams’ Defence. 

Thomas Paine in the Rights of Man, published in 1792, made a less 
sweeping criticism of the fashionable doctrine. It is perhaps not unreason- 
able to suppose that Paine’s ideas were current in the contemporary 
thought of Europe and America. Paine said: 

“Tt has been customary to consider government under three distinct general heads. 
The legislative, the executive, and the judicial. 

“But if we permit our judgment to act unencumbered by the habit of multiplied 
terms, we can perceive no more than two divisions of power, of which civil government 
is composed, namely, that of legislating or enacting laws, and that of executing or ad- 
ministering them. Everything, therefore, appertaining to civil government, classes 
itself under one or other of these two divisions. 

“So far as regards the execution of the laws, that which is called the judicial power, 
is strictly and properly the executive power of every country. It is that power to which 
every individual has appeal, and which causes the laws to be executed; neither have 
we any other clear idea with respect to the official execution of the laws. In England, 
and also in America and France, this power begins with the magistrate, proceeds up 
through all the courts of judicature. 

“I leave to courtiers to explain what is meant by calling monarchy the executive 
power. It is merely a name in which acts of government are done; and any other, or 
none at all, would answer the same purpose. Laws have neither more nor less authority 
on this account. It must be from the justness of their principles, and the interest which 
a nation feels therein, that they derive support; if they require any other than this, 
it is a sign that something in the system of government is imperfect. Laws difficult to 
be executed cannot be generally good.’”* 


Part IT, c. IV. 
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For reasons like those urged by Turgot, Benjamin Franklin was a con- 
sistent advocate of a unicameral supreme legislature. Franklin at least 
approved this feature of the Pennsylvania Constitution. He advocated a 
similar organization of the Federal Government. His position was sharply 
criticized by John Adams.” 

These circumstances help to show how little clear cut and doctrinaire 
was our classical informed opinion on the subject. The separation of pow- 
ers between a popular branch of the legislature, an aristocratic branch and 
an executive, seemed a principle quite as fundamental as the related and 
more modern principle of a separation of powers between legislative, exec- 
utive, and judicial organs. The two principles were commonly discussed 
together, often as one, and seem to have been thought of as having much 
the same reasons for their application. 

For the most part, in spite of criticisms, informed American opinion was 
in favor of the application of the principle of the separation of powers be- 
tween legislative, executive, and judicial governmental bodies. Left wing 
and right wing united in thinking of the doctrine, in various and more or 
less rigid forms, as a cardinal principle of government. Writers recognized 
the obvious necessity for specialized adaptation to function of organ. And 
they were still more concerned with the utility of a division of powers, and 
a system of checks and balances, in protecting individuals against the 
dreaded tyrannies of a newly sovereign people. 

Jefferson is commonly thought of as a friend of the people. He joined, 
however, with so sceptical a democrat as John Adams, in praising and 
advocating a separation of powers. Jefferson made no such systematic 
treatment of the subject as did Adams, Madison, and James Wilson. His 
views are found scattered in miscellaneous writings and letters. He be- 
lieved in a three to three division of functions to legislative, executive, and 
judicial organs. He seemed inclined to a rather rigid view of the principle. 
That is, Jefferson seemed inclined to a view which would deprecate any 
control by one body over the activities of another, and any blending be- 
yond the minimum which everyone agreed to be necessary. He recognized 
the importance of specialization. And finally, Jefferson’s writings dis- 
closed that characteristic feature of American treatment of the subject: 
the idea that the separation of powers would and should protect the in- 
dividual and his property, not against the tyranny of kings, but against 
the tyranny of legislatures. 

In his Notes on Virginia, published in 1782, Jefferson expressly favored 
the principle. He thought the control by the Virginia legislature of the 


#t See Eiselen, Franklin’s Political Theories (1928), 58-60, 69-71. 
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tenure and pay of executive and judicial officers an outstanding defect of 
the Virginia constitution. The result had been the legislature’s direction 
of the executive and its exercise of judicial powers. 


“The concentrating these (the three powers) in the same hands is precisely the 
definition of despotic government. It will be no alleviation that these powers will be 
exercised by a plurality of hands, and not by a single one. 173 despots would surely 
be as oppressive as one. Let those who doubt it turn their eyes on the republic of 
Venice. As little will it avail us that they are chosen by ourselves. An elective despotism 
was not the government we fought for, but one which should not only be founded on 
free principles, but in which the powers of government should be so divided and bal- 
anced among several bodies of magistracy, as that no one could transcend their legal 
limits, without being effectually checked and restrained by the others.” 


In a letter to Edward Carrington, dated Paris, August 4, 1787, Jeffer- 
son urged the advantages in point of efficiency of a separation in the fed- 
eral government of the three powers: 


“T think it very material to separate in the hands of Congress the Executive and 
Legislative powers, as the Judiciary already are in some degree. This I hope will be 
done. The want of it has been the source of more evil than we have experienced from 
any other cause. Nothing is so embarrassing nor so mischievous in a great assembly as 
the details of execution. The smallest trifle of that kind occupies as long as the most 
important act of legislation, and takes place of everything else. Let any man recollect, 
or look over, the files of Congress, he will observe the most important propositions 
hanging over from week to week and month to month, till the occasions have past 
them, and the thing never done. I have ever viewed the executive details as the great- 
est cause of evil to us, because they in fact place us as if we had no federal head, by 
diverting the attention of that head from great to small objects; and should this divi- 
sion of power not be recommended by the Convention, it is my opinion Congress should 
make it itself by establishing an Executive committee.”*3 


In a letter to John Adams dated Paris, September 28, 1787, Jefferson 
showed signs of that hardening of doctrine which has been characteristic 
of many writers on the separation of powers. 

“The first principle of a good government is certainly a distribution of its powers 
into executive, judiciary, and legislative and a subdivision of the latter into two or 
three branches. It is a good step gained, when it is proved that the English constitu- 
tion, acknowledged to be better than all which have preceded it, is only better in pro- 
portion as it has approached nearer to this distribution of powers. From this the last 


step is easy, to show by a comparison of our constitutions with that of England, how 
much more perfect they are.’’4 


This letter was written to acknowledge the receipt of the first volume of 
A Defence of the Constitutions of Government of the United States of 

3 Jefferson’s Works (Ford ed. 1892), 223-4. Cf. his criticism of the Articles of Confedera- 
tion, on similar grounds. 1 id., 108. 

*3 4 id. 424-425. 4 4 id. 454. 
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America against the Attack of M. Turgot, by John Adams. In response to 
the attack of M. Turgot, which has been quoted in the course of this paper, 
John Adams wrote a three volume treatise devoted to the praise and ad- 
vocacy of the principle of the separation of powers. The book was written 
while Adams was minister to Great Britain. The first volume was pub- 
lished in 1787, and was “much circulated” in the federal convention. The 
other two appeared the following year. 

John Adams, as early as 1775, had begun advocating the separation of 
powers. In three early letters,** which were published and doubtless had 
considerable influence, Adams set forth his views on the subject. Thus in 
a letter written and published in pamphlet form in 1776, Adams wrote: 


“ . . I think a people cannot be long free, nor ever happy, whose government is in 
one assembly. My reasons for this opinion are as follows:— 

“ty. A single assembly is liable to all the vices, follies, and frailties of an individual; 
subject to fits of humor, starts of passion, flights of enthusiasm, partialities, or preju- 
dices, and consequently productive of hasty results and absurd judgments. And all 
these errors ought to be corrected and defects supplied by some controlling power. 

“2. A single assembly is apt to be avaricious, and in time will not scruple to exempt 
itself from burdens, which it will lay, without compunction, on its constituents. 

“3, A single assembly is apt to grow ambitious, and after a time will not hesitate 
to vote itself perpetual. This was one fault of the Long Parliament; but more re- 
markably of Holland, whose assembly first voted themselves from annual to septennial, 
then for life, and after a course of years, that all vacancies happening by death or other- 
wise, should be filled by themselves, without any application to constituents at all. 

“4. A representative assembly, although extremely well qualified, and absolutely 
necessary, as a branch of the legislative, is unfit to exercise the executive power, for 
want of two essential properties, secrecy and despatch. 

“s. A representative assembly is still less qualified for the judicial power, because it 
is too numerous, too slow, and too little skilled in the laws. 

“6. Because a single assembly, possessed of all the powers of government, would 
make arbitrary laws for their own interest, execute all laws arbitrarily for their own 
interest, and adjudge all controversies in their own favor. 

“But shall the whole power of legislation rest in one assembly? Most of the fore- 
going reasons apply equally to prove that the legislative power ought to be more com- 
plex; to which we may add, that if the legislative power is wholly in one assembly, and 
the executive in another, or in a single person, these two powers will oppose and en- 
croach upon each other, until the contest shall end in war, and the whole power, legis- 
lative and executive, be usurped by the strongest. 

“The judicial power, in such case, could not mediate, or hold the balance between 
the two contending powers, because the legislative would undermine it. And this 
shows the necessity, too, of giving the executive power a negative upon the legislative, 
otherwise this will be continually encroaching upon that. 


2s 4 Works of John Adams (C. F. Adams ed. 1851), 185-186, 195-196, 205-206. On John 


Adams, see also Beard, The Economic Origins of Jeffersonian Democracy (1915), c. XI; Walsh, 
The Political Science of John Adams (1915). 
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“To avoid these dangers, let a distinct assembly be constituted, as a mediator, be- 
tween the two extreme branches of the legislature, that which represents the people, 
and that which is vested with the executive power.” 


The Defense, as has been said, treats the subject elaborately; and 
Adams’ views should be studied there. 

He believed alternatively that there were two or three functions of 
government: the legislative and executive,” or the legislative, executive, 
and judicial.” He believed that the sovereign people” should divide these 
powers among three bodies. These three bodies are now the popular and 
aristocratic branches of the legislature, and the executive; and now the 
legislative, executive, and judicial departments.*® In the Defence, Adams 
seems on the whole more concerned with the division between the two 
branches of the legislature and the executive. But he was concerned with 
both divisions. 

Adams urged the importance of a strong executive.*® For thinkers in- 
terested in the protection of the minority and its property against ma- 
jority tyranny, as well as in efficient government, a sensible article of 
faith was a strong executive. And it naturally carried with it, though 
Montesquieu had said that “the judiciary is in some measure next to 
nothing,’’*a belief in an independent judiciary.* 

John Adams observed what Jefferson and he himself had at first failed 
to notice: that the principle of the separation of powers, and its reason, 
required that the legislature should not elect the executive; and he there- 
fore advocated separate popular elections (popular in the eighteenth cen- 
tury sense) of legislators and executives. He also believed in preventing 
interference by one department with the tenure or emoluments of 
another.* 

Blending at one point seems to be regarded as a perfectly healthy 


*6 See for example 4 Works of John Adams, supra note 25, 290, 579. 

21 4 id. 309. See note 29, infra. 

% 4 id. 308, 405; 6 id. 117, 118, 145-146. 

9 4 id. 284, 309, 382, 398, 420; § id. 452-454; 6 id. 114, 116-118, 127. Cf. a reference toa 
balance between country and city. 4 id. 553. 


%# 4 id. 290, 358-359, 365-366, 370-371, 401, 414, 497, 559, 579, 584, 587; 5 id. 67, 179-180, 
288-290; 6 id. 117-118, 122. The last two passages indeed suggest the advantages of an heredi- 
tary chief executive. While at one point, Adams expressed a preference for an aristocracy as 
compared with any other single class government (5 id. 238; cf. 4 id. 359; 6 id. 124), yet the 
prevention of aristocratic rule is a recurring argument in the passages cited, for a strong execu- 
tive and a balanced government, 

* 4 id. 583; 5 id. 14, 73, 79, 179-180, 452-454; 6 id. 100, 109-111, 155, 200-201. 

¥ 4 id. 584, (cf. 587); 6 id. 171-173. See supra note 30. 33 6 id. 57-59. 
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phenomenon. Next to England, Neuchatel receives the highest praise for 
its application of the principle of the separation of powers in its govern- 
ment. And in Neuchatel, as Adams observed, there was a considerable 
amount of blending. At another point, however, it is said that the Amer- 
icans have done particularly well in that they “have carefully confined 
their senates to the legislative power,” and kept from them other powers.*s 

Adams, as will have been observed, thought the argument from efii- 
ciency an important argument for the separation of powers.** He urged 
the importance of having society’s different orders, with their different 
virtues and interests, separately represented.*7 He suggested the advan- 
tage in framing legislation of having two bodies, each to consult with and 
check the other.** But the chief argument which he advanced was the im- 
portance of the device of a separation of powers as a protection against 
tyranny. 

The Puritan idea that human nature is essentially corrupt is developed 
with a curiously non-Puritan genial cynicism. After all, perhaps it is not 
so much that man is corrupt; as that he is weak and equipped with strong 
passions. At any rate it is unsafe to trust any body of men with power. 
The minority will be oppressed by the majority; or even the majority by 
themselves.*® Pure majority rule leads naturally to the rule of faction, or 
to the choice by the multitude of a tyrannous dictator.** Liberty consists 
in subjection only to good laws. And it is a strong, if not certain, protec- 
tion to liberty—and its relative property—against popular tyranny, to 
have a separation of powers." 

It is the familiar argument. But it is peculiarly elaborate and blunt. 

There is often an appearance of pedantry in the book. Homer and Taci- 
tus and Cicero are extensively cited. Plato, Polybius, Dionysius of Hali- 
carnassus, along with Machiavelli, Harrington, Algernon Sidney, Mon- 
tesquieu, Swift (from whom there are indeed some beautifully apposite 
quotations) are relied upon. Milton, Locke (who did not write the separa- 
tion of powers into his Carolina constitution), and Hume are sharply 
criticized for neglect of the principle. Marchamont Nedham’s unsound 
views receive a volume to themselves. The decline of Athens and the fall 
of Rome were due to a lack of the separation of powers. The early Greek 
and German tribes knew the principle. Ancient republics, medieval and 
modern Italian republics, Swiss republics, prospered or suffered as they 

34 4 id. 376-377. 3 4 id. 518. 

38 4 id. 380. 39 See the passages quoted, infra. 

36 4 id. 488, 582. 4° 6 id. 142. 

37 4 id. 398, 414; 6 id. 118. # See the passages quoted, infra. 
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observed or neglected the principle. Poland’s misfortunes were due to the 
lack of a separation of powers. Through all the discussion runs the black 
name of M. Turgot! 

There is also some confusion. An extraordinary number of govern- 
ments are described; and of course not from observation. Sometimes it is 
impossible to piece together portions of the descriptions. 

There is also questionable argument. At the same time, and whatever 
one may think of its thesis, the book has significance. 


Developing considerably some suggestions of Turgot and Dr. Price, 
Adams wrote: 


“T shall cheerfully agree with M. Turgot that it is very possible that laws, and even 
equal laws, made by common consent, may deprive the minority of the citizens of their 
rights. A society, by a majority, may govern itself, even by equal laws, that is by laws 
to which all, majority and minority, are equally subject, so as to oppress the minority. 
It may establish a uniformity in religion; it may restrain trade; it may confine the per- 
sonal liberty of all equally, and against the judgment of many, even of the best and 
wisest, without reasonable motives, use, or benefit. We may go farther, and say that a 
nation may be unanimous in consenting to a law restraining its natural liberty, prop- 
erty, and commerce, and its moral and religious liberties too, to a degree that may be 
prejudicial to the nation and to every individual in it. A nation of catholics might 
unanimously consent to prohibit labor upon one half the days in the year, as fast days. 
The whole American nation might unanimously consent to a Sunday law and a warden 
act, which should deprive them of the/use of their limbs one day in seven. A nation 
may unanimously agree to a navigation act, which should shackle the commerce of all. 
Yet Dr. Price’s definition of civil liberty is as liable to this objection as any other. 
These would be all equal Jaws made with common consent; these would all be acts of 
legitimate government. To take in M. Turgot’s idea, then, we must add to Dr. Price’s 
ideas of equal laws by common consent this other—for the general interest or the public 
good. But it is generally supposed that nations understand their own interest better 


# “Mr. Hume has collected, from Diodorus Siculus alone, a few massacres which happened 
in only sixty of the most polished years of Greece;—‘From Sybaris, 500 nobles banished; of 
Chians, 600 citizens; at Ephesus, 340 killed, 1000 banished; of Cyrenians, 500 nobles killed, all 
the rest banished; the Corinthians killed 120, banished 500; Phaebidas banished 300 Boeo- 
tians. Upon the fall of the Lacedaemonians, democracies were restored in many cities, and 
severe vengeance taken of the nobles; the banished nobles returning, butchered at Phialae, in 
Corinth, in Megara, in Phliasia, where they killed 300 of the people; but these again revolting 
killed above 600 of the nobles, and banished the rest. In Arcadia, 1400 banished, besides many 
killed; the banished retired to — and Pallantium; the latter were delivered up to their 
countrymen, and all killed. Of the banished from Argos and Thebes, there were 500 in the 

artan army. The people, before the usurpation of Agathocles, had banished 600 nobles; 

terwards that tyrant, in concurrence with the people, killed 4000 nobles, and banished 6000; 
and killed 4000 people at Gela; his brother banished 8000 from Syracuse. The inhabitants of 
Aegesta, to the number of 40,000, were killed, man, woman, and child, for the sake of their 
money; all the relations of the Libyan army, fathers, brothers, children, killed; 7000 exiles 
killed after capitulation. These numbers, compared with the population of those cities, are 
prodigious; yet Agathocles was a man of character, and not to be suspected of wanton cruelty, 
contrary to the maxims of his age.’ 

. “Such were the fashionable outrages of unbalanced parties. In the name of human and 
divine benevolence, is such a system as this to be recommended to Americans [by M. Turgot! 
in this age of the world?” (4 id. 286-287). 
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than another sic; and, therefore, they may be trusted to judge of the public good; 
and in all the cases above supposed, they will be as free as they desire to be; and, there- 
fore, they may with great propriety be called free nations, and their constitutions free 


republics. There can be no way of compelling nations to be more free than they choose 
to be.’’43 


Both because the Defence is so unsystematic and uneven, and because 


it is so vigorous and so important, the temptation to quote a number of 
good passages is irresistible. 


“The majesty of the people is a very venerable, sublime, and affecting idea; but, in 
human theory, every government, despotism, monarchy, aristocracy, and every mix- 
ture, is created by the people, continued by their sovereign will, and represents their 
majesty, their august body... .” 

“The people are the fountain and original of the power of kings and lords, governors 
and senates, as well as the house of commons, or assembly of representatives. And if 
the people are sufficiently enlightened to see all the dangers that surround them, they 
will always be represented by a distinct personage to manage the whole executive 
power; a distinct senate, to be guardians of property against levellers for the purposes 
of plunder, to be a repository of the national tradition of public maxims, customs, and 
manners, and to be controllers, in turn, both of kings and their ministers on one side, 
and the representatives of the people on the other, when either discover a disposition 
to do wrong; and a distinct house of representatives, to be the guardians of the public 
purse, and to protect the people, in their turn, against both kings and nobles.’’s 


Liberty and property are not to be trusted to any absolute human 
sovereign. 


“If Socrates and Plato, Cicero and Seneca, Hutchison and Butler are to be credited, 
reason is rightfully supreme in man, and therefore it would be most suitable to the 
reason of mankind to have no civil or political government at all. The moral govern- 
ment of God, and his vicegerent, Conscience, ought to be sufficient to restrain men to 
obedience, to justice, and benevolence, at all times and in all places; we must therefore 
descend from the dignity of our nature, when we think of civil government at all. But 
the nature of mankind is one thing, and the reason of mankind another; and the first 
has the same relation to the last as the whole to a part. The passions and appetites 
are parts of human nature, as well as reason and the moral sense. In the institution of 
government, it must be remembered that, although reason ought always to govern in- 
dividuals, it certainly never did since the Fall, and never will, till the Millennium; 
and human nature must be taken as it is, as it has been, and will be.’ 


43 4 id. 402. 44 6 id. 145. 4 6 id. 118. 


46 6 id. 114-115. Again: 

“. . . the first inquiry should be, what kind of beings men are? You and I admire the fable 
of Tristram Shandy more than the fable of the Bees, and agree with Butler rather than 
Hobbes. It is weakness rather than wickedness, which renders men unfit to be trusted with 
unlimited power. The passions are all unlimited; nature has left them so; if they could be 
bounded, they would be extinct; and there is no doubt they are of indispensable importance in 
the present system. They certainly increase too, by exercise, like the y. The love of gold 
grows faster than the heap of acquisition; the love of praise increases by every gratification, till 
it stings like an adder, and bites like a serpent; till the man is miserable every moment when 
he does not snuff the incense. Ambition strengthens at every advance, and at last takes posses- 
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Nor was Adams, probably, beneath the paradox of his distrust of the 
majority and his belief in popular sovereignty. One may consistently 
think that God is always with the minority—or, better, a minority, and 
yet believe in majority rule. 


“In a monarchy, the laws, being made according to the interest of one man, or a few 
men, must needs be more private and partial than suits with the nature of justice; 
but in a commonwealth, the laws, being made by the whole people, must come up to 
the public interest, which is common right and justice; and if a man know not what is 
his own interest, who should know it? and that which is the interest of the most or 


greatest number of particular men, being summed up in the common vote, is the public 
interest.’’47 


It is to be wished, perhaps, that such passages as this were better rec- 
onciled with the distrustful passages; but the reconciliation can be im- 


agined. And for our purposes, the most interesting phenomenon is the 
distrust. 


“An excellent writer has said, somewhat incautiously, that ‘a people will never op- 
press themselves, or invade their own rights.’ This compliment, if applied to human 
nature, or to mankind, or to any nation or people in being or in memory, is more than 
has been merited. 

“ ‘The people never think of usurping other men’s rights.’ 

“What can this mean? Does it mean that the people never unanimously think of 
usurping over other men’s rights? This would be trifling; for there would, by the sup- 
position, be no other men’s rights to usurp. But if the people never, jointly nor several- 


ly, think of usurping the rights of others, what occasion can there be for any govern- 
ment at all? Are there no robberies, burglaries, murders, adulteries, thefts, nor cheats? 
Is not every crime a usurpation over other men’s rights? Is not a great part, I will not 
say the greatest part, of men detected every day in some disposition or other, stronger 
or weaker, more or less, to usurp over other men’s rights? ... . If we should extend 


sion of the whole soul so absolutely that a man sees nothing in the world of importance to 
others or himself, but in his object. The subtlety of these three passions, which have been 
selected from all the others because they are aristocratical passions, in subduing all others, and 
even the understanding itself, if not the conscience too, until they become absolute and imperi- 
ous masters of the whole mind, is a curious subject of speculation. The cunning with which 
they hide themselves from others, and from a man himself too; the patience with which they 
wait for opportunities; the torments they voluntarily suffer for a time, to secure a full enjoy- 
ment at length; the inventions, the discoveries, the contrivances they suggest to the under- 
standing, sometimes in the dullest dunces in the world, if they could Se described in writing, 
would pass for great genius. 

“. . . Men should endeavor at a balance of affections and appetites, under the monarchy of 
reason and conscience, within, as well as at a balance of power without. . . . They were intend- 
ed by nature to live together in society, and in this way to restrain one another, and in general 
they are a very good kind of creatures; but they know each other’s imbecility so well that they 
ought never to lead one another into temptation. [Here there is a note, found in the margin of 
John Adams’ copy: “The majority are wicked.”] Who would trust his life, liberty, and prop- 
erty to a madman or an assembly of them? It would be safer to confide in knaves. Five hun- 
dred or five thousand together, in an assembly, are not less liable to this extravagance than one. 
The nation that commits its affairs to a single assembly will assuredly find that its passions 
and desires augment as fast as those of a . And, therefore, a constitution with a single 
assembly must be essentially defective.” (4 id. 406-407.) 


*" 4 id. 405. 
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our candor so far as to own that the majority of men are generally under the dominion 
of benevolence and good intentions, yet, it must be confessed that a vast majority 
frequently transgress; and, what is more directly to the point, not only a majority, but 
almost all, confine their benevolence to their families, relations, personal friends, par- 
ish, village, city, county, province, and that very few, indeed, extend it impartially to 
the whole community. Now, grant but this truth, and the question is decided. If a 
majority are capable of preferring their own private interest, or that of their families, 
counties, and party, to that of the nation collectively, some provision must be made in 
the constitution, in favor of justice, to compel all to respect the common right, the 
public good, the universal law, in preference to all private and partial considerations.’’#* 


Adams was at any rate far from a placid individualism, such as that to 
which even the great father of political economy at times yielded. It was 
not the “invisible hand” of God that Adams saw operating by self-in- 
terest. 


“Tf the first part of the proposition, namely, that ‘the people never think of usurping 
over other men’s rights,’ cannot be admitted, is the second, namely, ‘they mind which 
way to preserve their own,’ better founded? 

“There is in every nation and people under heaven a large proportion of persons 
who take no rational and prudent precautions to preserve what they have, much less 
to acquire more. Indolence is the natural character of man, to such a degree that noth- 
ing but the necessitiés of hunger, thirst, and other wants equally pressing, can stimu- 
late him to action, until education is introduced in civilized societies, and the strongest 


motives of ambition t6"excel in arts, trades, and professions, are established in the 
minds of all men. Until this emulation is introduced, the lazy savage holds property in 
too little estimation to give himself trouble for the preservation or acquisition of it.”’4 


Adams uses a text somewhat remote from his point, to introduce his 
economic theories; but the basic importance of his economics, for his 
theory of the separation of powers, is striking. 


48 “The proposition of our author, then, should be reversed, and it should have been said, 
that they mind so much their own, that they never think enough of others. Suppose a nation, 
rich and poor, high and low, ten millions in number, all assembled together; not more than one 
or two millions will have lands, houses, or any personal property; if we take into account the 
women and children, or even if we leave them out of the question, a great majority of every 
nation is wholly destitute of property, except a small quantity of clothes, and a few trifles of 
other movables. Would Mr. Nedham be responsible that, if all were to be decided by a vote of 
the majority, the eight or nine millions who have no property, would not think of usurping over 
the rights of the one or two millions who have? Property is surely a right of mankind as really 
as liberty. Perhaps, at first, prejudice, habit, shame or fear, principle or religion, would restrain 
the poor from attacking the rich, and the idle from usurping on the industrious: but the time 
would not be long before courage and enterprise would come, and pretexts be invented by de- 
grees, to countenance the majority in dividing all the property among them, or at least, in 
sharing it equally with its present possessors. Debts would be abolished first; taxes laid heavy 
on the rich, and not at all on the others; and at last a downright equal division of every thing 
be demanded, and voted. What would be the consequence of this? The idle, the vicious, the 
intemperate, would rush into the utmost extravagance of debauchery, sell and spend all their 
share, and then demand a new division of those who purchased from them. The moment the 
idea is admitted into poe that property is not as sacred as the laws of God, and that there 
is not a force of law and pu lic justice to protect it, anarchy and tyranny commence. If ‘Thou 
shalt not covet,’ and ‘Thou shalt not steal,’ were not commandments of Heaven, they must be 
made inviolable precepts in every society, before it can be civilized or made free.” (6 id. 7-9.) 


49 6 id. 9. 
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“It is very easy to flatter the democratical portion of society, by making such dis- 
tinctions between Them and the monarchical and aristocratical; but flattery is as base 
an artifice, and as pernicious a vice, when offered to the people, as when given to the 
others. There is no reason to believe the one much honester or wiser than the other; 
they are all of the same clay; their minds and bodies are alike. The two latter have 
more knowledge and sagacity, derived from education, and more advantages for ac- 
quiring wisdom and virtue. As to usurping others’ rights, they are all three equally 
guilty when unlimited in power. No wise man will trust either with an opportunity; 
and every judicious legislator will set all three to watch and control each other. . . .”’° 


One must think himself back to Adams’ times, with their recent experi- 
ences under the Confederation and their uncertainty about the untried 


experiment of large scale democracy to appreciate fully the force of his 
argument. , 


“The next inquiry is, concerning the administration of justice. Shall every criminal 
be brought before this assembly and tried? Shall-he be there accused before five hun- 
dred men? witnesses introduced, counsel heard? This again would take more than the 
whole year; and no man, after all, would consider his life, liberty, or property, safe in 
such a tribunal. These all depend upon the disquisitions of the counsel, the knowledge 
of the law in the judges; the confrontation of parties and witnesses, the forms of pro- 
ceedings, by which the facts and the law are fairly stated before the jury for their 
decision, the rules of evidence, by which the attention of the jury is confined to proper 
points, and the artifices of parties and counsel avoided. An assembly of five hundred 
men are totally incapable of this order, as well as knowledge. . . . 

“Will it be said that the assembly shall appoint committees to try causes? But who 


5°6 id. 10. Again: 

“Though we allow benevolence and generous affection to exist in the human breast, yet 
every moral theorist will admit the selfish passions in the generality of men to be the strongest. 
There are few who love the public better on themselves, though all may have some affection 
for the public. We are not, indeed, commanded to love our neighbor better than ourselves. 
Self-interest, private avidity, ambition, and avarice, will exist in every state of society, and 
under every form of government. A succession of powers and persons, by frequent elections, 
will not lessen these passions in any case, in a governor, senator, or representative; nor will the 
apprehension of an approaching election restrain them from indulgence if they have the power. 
The only remedy is to take away the power, by controlling the selfish avidity of the governor, 
by the senate and house; of the senate, by the governor and house; and of the house, by the 
governor and senate. Of all possible forms of government, a sovereignty in one assembly, suc- 
cessively chosen by the people, is perhaps the best calculated to facilitate the gratification of 
self-love, and the pursuit of the private interest of a few individuals; a few eminent conspicuous 
characters will be continued in their seats in the sovereign assembly, from one election to 
another, whatever changes are made in the seats around them; by superior art, address, and 
opulence, by more splendid birth, reputations, and connections, they will be able to intrigue 
with the people and their leaders, out of doors, until they worm out most of their opposers, and 
introduce their friends; to this end, they will bestow all offices, contracts, privileges in com- 
merce, and other emoluments, on the latter and their connections, and throw every vexation 
and disappointment in the way of the former, until they establish such a system of hopes and 
fears throughout the state, as shall enable them to a majority in every fresh election of 
the house. The judges will be appointed by them and their party, and of consequence will be 
obsequious enough to their inclinations. The whole judicial authority, as well as the executive, 
will be employed, perverted, and prostituted to the purposes of electioneering. No justice will 
be attainable, nor will innocence or virtue be safe, in the judicial courts, but for the friends of 
the prevailing leaders; legal prosecutions will be instituted and carried on against opposers, to 
their vexation and ruin; and as they have the public purse at command, as well as the executive 
and judicial power, the public money will be expended in the same way.” (6 id. 57-58.) 
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are to make these appointments? Will not a few haughty palatines in the assembly 
have influence enough to determine the election in favor of their friends and will not 
this make the judges the tools of a party? If the leaders are divided into parties, will 
not one prevail at one year, and another the next and will not this introduce the most 
wretched of servitudes, an uncertain jurisprudence?” 


Much space has been devoted to John Adams. He wrote an outstand- 
ing early American book, almost a treatise on government; and his treatise 
was devoted expressly to advocacy of a separation of powers. He seems 
to furnish a fair index to the state of informed and influential opinion at 
his time. He must have had great influence in molding that opinion, and 
in determining the manner in which it expressed itself in constitutions. 
His theoretical and controversial writings appeared at crucial times. He 
was largely responsible for the first Massachusetts constitution. Where 
other men, perhaps equally clear-sighted, were more discreet, Adams, with 
his honest courage, has left us elaborate suggestions about the forces 
which produced our doctrine of the separation of powers. Finally, his 
arguments in favor of the separation of powers, while they may not be 
wholly convincing, are of the sort which one can afford to consider. 

Charles Francis Adams, in an editor’s preface, speaking of the Defence, 
said: 

“The first volume was printed and published in octavo form, as a complete work, 
by C. Dilley, in London, in the year 1787. It was forthwith transmitted to the United 
States, where it arrived in the midst of the agitation caused by the assembling of the 
convention to form the federal constitution. An edition in duodecimo was immediately 
printed in Boston, another in New York, and another in Philadelphia, by Hall and 
Sellers, which was much circulated in the convention, and undoubtedly contributed 
somewhat to give a direction to the opinions of the members. Encouraged by the 
favorable reception of this volume, the author redoubled his efforts, and in the succeed- 
ing year brought out two additional ones. He would have done better had he allowed 
himself further time. But the French Revolution was impending, the federal constitu- 
tion was struggling against popular opposition, and the public attention of all Europe 
was more than ever drawn to the examination of republican forms.” 

Madison’s chief theoretical contribution to the doctrine of the separa- 
tion of powers was made to aid the Constitution in its struggle against 
“popular opposition.” The Federalist papers, in defense of the proposed 
federal Constitution, appeared in 1787 and 1788. In the joint work of 
Hamilton, Madison, and Jay, Madison had the task among others, of 
explaining the principle of the separation of powers, and proving that the 
framers of the Constitution had not disregarded it. 

Madison did not argue that the principle was a good one. The virtue 
of the principle was the premise with which he started, accepted both by 


St 4 id. 583-584. 8 4 id. 275-6. 53 The Federalist, ns. 47-51. 
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him and by the persons to whom he addressed his arguments. The specu- 
lations of Aristotle, Locke, Montesquieu, Blackstone, Jefferson, and John 
Adams had done their work. The experience of the colonies, the young 
states, and the Confederation, and the adoption of state constitutions pro- 
viding for the separation of powers had helped to make the principle 
a familiar axiom of government. The informed and influential opinion of 
the time believed firmly in the principle. Madison’s practical task was to 
persuade the leaders and the people that it had been observed. 

It is curious to speculate about Madison’s attitude toward the dogma. 
One may suspect that his scholarship enabled him to observe its confused 
origin. One may suspect that his critical sense led him to think that its 
virtues might be exaggerated. He quoted Montesquieu; and expressed 
some enthusiasm. Then he went on to show that there was nothing in- 
consistent in the Constitution. The emphasis of his discussion was on the 
dogma’s limitations. 

Madison assumed that the powers were the legislative, executive, and 
judicial; and that they were to be divided each to one of three independent 
departments of government. He recognized that one implication was that 
no department ought to control the appointment, tenure or emoluments 
of another; and that a second implication was that each department ought 
to have its inviolable sphere of action. At the same time, he urged that 
the classical statements and examples of the principle indicated that the 
doctrine was not to be rigidly, but flexibly, applied. There was nothing 
seriously irregular in giving to the Senate and the President the power to 
appoint officers and judges, or in joining the Senate and the President in 
making treaties, or giving a veto over legislation to the President. Mon- 
tesquieu’s model, the British Constitution, and all of the thirteen state 
constitutions, were carefully examined, and the many instances of de- 
parture from a rigid application of the principle of the separation of pow- 
ers were accumulated. 

Madison recognized clearly that a government could operate efficiently 
only if it were made flexible by blending. The belief was, moreover, a 
characteristic feature of Madison’s theory that the separation of powers 
itself could be preserved only by blending. Taking up an idea which earlier 
writers had entertained, but had not fully developed, Madison argued 
elaborately that the only practicable way to provide for the separation of 
powers was to give to each department the incentive and strength to 
resist the encroachments of the other. Much strength came from blend- 
ing. The power of Congress ought, for example, to be balanced by an exec- 
utive veto. 
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Madison did not use that example, but it was familiar; and it suggests 
another characteristic feature of his theory. Whatever Madison may have 
felt about the dogma of the three-fold separation of powers, he certainly 
agreed with others of his contemporaries in fearing legislative bodies. He 
favored a relatively weak legislature and a relatively strong executive. 
Like Jefferson, and unlike Adams, Madison commonly spoke, not of popu- 
lar tyranny, but of official tyranny in legislation. Doubtless the three were 
all thinking of the same phenomenon. And with Madison protection 
against legislative tyranny becomes plainly the reason for the—or a— 
separation of powers. As the legislature in a democracy has naturally, as 
experience had shown, the greatest power, this power must be checked by 
a division of the legislature into two branches, and the creation of an in- 
dependent, strong executive. 


Madison’s most famous statement on the subject, is perhaps his state- 
ment of his own conclusions about blending and a flexible application of 
the principle of the separation of powers. 


“The oracle who is always consulted and cited on this subject, is the celebrated 
Montesquieu. If he be not the author of this invaluable precept in the science of 
politics, he has the merit at least of displaying and recommending it most effectually 
to the attention of mankind. Let us endeavour, in the first place, to ascertain his mean- 
ing on this point. 

“Ye British constitution was to Montesquieu, what Homer has been to the didac- 
tic writers on epic poetry... . 

“On the slightest view of the British constitution, we must perceive that the legis- 
lative, executive, and judiciary departments are by no means totally separate and 
distinct from each other. The executive magistrate forms an integral part of the legis- 
lative authority. He alone has the prerogative of making treaties with foreign sov- 
ereigns, which, when made, have, under certain limitations, the force of legislative 
acts. All the members of the judiciary department are appointed by him; can be re- 
moved by him on the address of the two houses of parliament, and form, when he 
pleases to consult them, one of his constitutional councils. One branch of the legisla- 
tive department forms also a great constitutional council to the executive chief; as, on 
another hand, it is the sole depositary of judicial power in cases of impeachment, and 
is invested with the supreme appellate jurisdiction in all other cases. The judges again 
are so far connected with the legislative department, as often to attend and participate 
in its deliberations, though not admitted to a legislative vote. 

“From these facts, by which Montesquieu was guided, it may clearly be inferred, 
that in saying, ‘there can be no liberty, where the legislative and executive powers are 
united in the same person, or body of magistrates’; or, ‘if the power of judging be not 
separated from the legislative and executive powers,’ he did not mean that these de- 
partments ought to have no partial agency in, or no control over, the acts of each other. 
His meaning, as his own words import, and still more conclusively as illustrated by the 
example in his eye, can amount to no more than this, that where the whole power of one 
department is exercised by the same hands which possess the whole power of another 
department, the fundamental principles of a free constitution are subverted.” 
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It will be observed that Madison’s argument required him to urge that 
the principle means only that each department should exercise substan- 
tially all of its appropriate powers. It is striking—if not, perhaps, very 
significant—that Madison’s statement goes so much further in rejecting a 
rigid version of the principle. 

A cardinal article of Madison’s faith was the value of a strong execu- 
tive. He thought the power and organization of a representative legislature 
made it necessary to create a strong president.* 

He adduced the experiences of Virginia and Pennsylvania, in support 
of his position. Adams’ view of the dangers of popular tyranny were 
probably not very far from Madison’s views of the dangers of legislative 
tyranny. It is interesting to see how Madison’s personality, his political 
theories, and perhaps his sense of the practical exigencies of the moment, 
gave a calm and popular tone to an argument corresponding to that which 
Adams had stated with passionate, if sometimes amused, contempt. 

Madison was particularly concerned with inquiring about the proper 
means of preserving a separation of powers. He observed that a paper 
separation, such as had been relied on by some of the states, was useless. 
This amounted to no more than putting faith in the faithless legislature. 
He discussed at length proposals for referring to the people in convention 
questions of limitations on the powers of government, either at the request 
of two departments, or at stated periods. These proposals were defective, 
said Madison, chiefly because they increased the danger which ought to 
be guarded against, by submitting questions to factious assemblies, whose 


s “Tn a government where numerous and extensive prerogatives are placed in the hands of 
an hereditary monarch, the executive department is very justly regarded as the source of 
danger, and watched with all the jealousy which a zeal for liberty ought to inspire. In a democ- 
racy, where a multitude of people exercise in person the legislative functions, and are continual- 
ly exposed, by their incapacity for regular deliberation and concerted measures, to the ambi- 
tious intrigues of their executive magistrates, tyranny may well be apprehended on some 
favourable emergency, to start up in the same quarter. But in a representative republic, 
where the executive magistracy is carefully limited, both in the extent and the duration of its 
power; and where the legislative er is exercised by an assembly, which is inspired by a 
supposed influence over the people, with an intrepid confidence in its own strength; which 
is sufficiently numerous to feel all the passions which actuate a multitude; yet not so numer- 
ous as to be incapable of pursuing the objects of its passions, by means which reason pre- 
scribes; it is against the enterprising ambition of this department, that the people ought to in- 
dulge all their jealousy, and exhaust all their precautions. 

“The legislative department derives a superiority in our government from other circum- 
stances. Its constitutional powers being at once more extensive, and less susceptible of precise 
limits, it can, with the greater facility, mask, under complicated and indirect measures, the 
encroachments which it makes on the coordinate departments. It is not unfrequently a ques- 
tion of real nicety in legislative bodies, whether the operation of a particular measure will or 
will not extend beyond the legislative sphere. On the other side, the executive power being 
restrained within a narrower compass, and being more simple in its nature; and the judiciary 
being described by landmarks, still less uncertain, projects of usurpation by either of these 
departments would immediately betray and defeat themselves. Nor is this all: as the legisla- 
tive department alone has access to the pockets of the people, and has in some constitutions 
full discretion, and in all a prevailing influence over the pecuniary rewards of those who fill the 
other departments; a dependence is thus created in the latter, which gives still greater facility 
to the encroachments of the former.” 
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views would be subject particularly to legislative influence. The legisla- 
ture is the numerous branch of the government, and the one most closely 
in touch with the people; and its members would be likely to be elected 
to the proposed conventions. 


Madison proposed to secure the observation of the principle of the 
separation of powers, first, by independent selection of each branch of 
government, except the judiciary, and independent tenure of office; and 
second, by giving to each department the incentive and power to resist 
encroachments by another. 


“But the great security against a gradual concentration of the several powers in the 
same department consists in giving to those who administer each department, the 
necessary constitutional means, and personal motives, to resist encroachments of the 
others. The provision for defence must in this as in all other cases, be made commensu- 
rate to the danger of attack. Ambition must be made to counteract ambition. The 
interest of the man, must be connected with the constitutional rights of the place. It 
may be a reflection on human nature, that such devices should be necessary to control 
the abuses of government. But what is government itself, but the greatest of all re- 
flections on human nature? If men were angels, no government would be necessary. 
If angels were to govern men, neither external nor internal controls on government 
would be necessary. In framing a government which is to be administered by men 
over men, the great difficulty lies in this: you must first enable the government to 
control the governed; and in the next place oblige it to control itself. A dependence on 
the people is, no doubt, the primary control on the government; but experience has 
taught mankind the necessity of auxiliary precautions. 

“This policy of supplying, by opposite and rival interests, the defect of better mo- 
tives, might be traced through the whole system of human affairs, private as well as 
public. We see it particularly displayed in all the subordinate distributions of power; 
where the constant aim is, to divide and arrange the several offices in such a manner as 
that each may be a check on the other; that the private interest of every individual 
may be a sentinel over the public rights. These inventions of prudence cannot be less 
requisite in the distribution of the supreme powers of the state. 

“But it is not possible to give to each department an equal power of self-defence. In 
republican government, the legislative authority necessarily predominates. The rem- 
edy for this inconveniency is, to divide the legislature into different branches; and to 
render them, by different modes of election, and different principles of action, as little 
connected with each other, as the nature of their common functions, and their common 
dependence on the society, will admit. It may even be necessary to guard against dan- 
gerous encroachments by still further precautions. As the weight of the legislative 
authority requires that it should be thus divided, the weakness of the executive may 
require, on the other hand, that it should be fortified. An absolute negative on the 
legislature, appears, at first view, to be the natural defence with which the executive 
magistrate should be armed. But perhaps it would be neither altogether safe, nor 
alone sufficient. On ordinary occasions, it might not be exerted with the requisite 
firmness; and on extraordinary occasions, it might be perfidiously abused. May not 
this defect of an absolute negative be supplied by some qualified connexion between 
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this weaker department, and the weaker branch of the stronger department, by which 
the latter may be led to support the constitutional rights of the former, without being 
too much detached from the rights of its own department?” 

It will be observed that the argument for a bi-cameral legislature is 
no longer drawn from the need for a representation of all classes, but from 
the necessity of weakening the legislature as a protection against legisla- 
tive tyranny. 

Framed under the influence of these ideas, and thus defended, the Con- 
stitution was adopted; and the process of exposition began. 

Farrand credits Madison and James Wilson with the greatest influence, 
besides Washington’s, in securing the adoption of the federal Constitution 
in its present form.’s Wilson was the author of an early and doubtless in- 
fluential exposition of the Constitution. He was a member of the Supreme 
Court of the United States, at its origin. It is, therefore, interesting to see 
what were his views about the separation of powers. 

The motif which we have heard announced by Jefferson, and suggested 
by others, is taken up and developed by Wilson. Hitherto, intelligence 
has struggled in some confusion, to create a rough and ready device for 
curbing certain human passions. Now the device is created; and the 
characteristics of a discovery in physics or engineering are attributed to 
the resulting organization. 

The “rationalist” mode of judicial thought is today out of fashion. But 
was there not a certain wisdom in it, even on our own familiar assump- 
tions? The judges, sometimes perhaps without consciously considering 
the economics of problems, often certainly without express discussion of 
economics, announced solutions as pure rules of law. What their manner 
of judgment lacked in persuasiveness for our day, it may well have made 
up, in respectability and authority, for their own day. And it was not in- 
consistent with a shrewd understanding of practical issues. Chief Justice 
Marshall, in deciding that a bank might be created by Congress, made 
very little analysis of the financial needs and interests of government. He 
undoubtedly understood them; but, following the traditions of the day, 
he preferred to give his judgment a certain universal and poetical finality. 
One with a taste for classical forms must have found a certain aesthetic 
relief in passing from the struggling ideas of the other fathers to James 
Wilson’s beautiful account of the separation of powers. 

In the federal and Pennsylvania conventions, and later in his lectures 
on the Constitution, Wilson expounded a rather rigid, doctrinaire, sym- 
metrical version of the principle of the separation of powers. Three dif- 


ss Farrand, The Framing of the Constitution of the United States (1913), 196-199. 
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ferent powers were, as they should have been, by the Constitution appor- 
tioned to three different departments. These departments were a divided 
legislature, a single, strong executive, and an independent judiciary. 
Neither department could control another. Blending was minimized; or 
where, as in the case of the Senate, it had to be admitted, it was criticized. 
Madison’s theory that the means of preserving a balance should be the 
resistance of each department to the encroachments of each other, was 
taken up and developed. In this connection, the idea of judicial review, 
familiar to the fathers, was endorsed. The practical reasons for the appli- 
cation of the principle were said to be efficiency, consultation, and the 
prevention of tyranny, particularly legislative tyranny. 

Wilson expounded his version of the separation of powers in one of a 
series of lectures which he gave as professor of law in the College of Phila- 
delphia in the winter of 1790-1791. 


“The powers of government are usually, and with propriety, arranged under three 
great divisions; the legislative authority, the executive authority, and the judicial 
authority. Let us consider each, as its greatness deserves to be considered. 

“The first remark, which I shall make on the structure of the legislative power, is, 
that it ought to be divided. In support of this position, which is, indeed, one of the most 
important in both the theory and the practice of government, many arguments may 
be advanced. Let me introduce one, by the declaration of an admired judge, whose 
manly candor must charm every generous mind. ‘It is the glory and happiness of our 
excellent constitution, that, to prevent any injustice, no man is concluded by the first 
judgment; but that, if he apprehends himself to be aggrieved, he has another court, to 
which he may resort for relief. For my part, I can say, that it is a consideration of 
great comfort to me, that, if I do err, my judgment is not conclusive to the party; but 
my mistake may be rectified, and so no injustice be done.’ Is less skill required— 
should less caution be observed—in making laws, than in explaining them? Are mis- 
takes less likely to happen—are they less dangerous—is it less necessary to prevent or 
rectify them, in the former case, than in the latter? Which is most necessary: to pre- 
serve the streams, or to preserve the fountain from becoming turbid? 

“But the danger arising from mistakes and inaccuracies is not the only or greatest 
one, to be apprehended from a single body possessed of legislative power. . . . 

“A single legislature is calculated to unite in it all the pernicious qualities of the 
different extremes of bad government. It produces general weakness, inactivity, and 
confusion; and these are intermixed with sudden and violent fits of despotism, in- 
justice, and cruelty. 

“But I will take the subject a little deeper; i' is of the utmost consequence that it be 
fully discussed. In private life, how often and how fatally are we seduced, by our pas- 
sions and by our prejudices, from those paths, which would lead us to our true inter- 
ests? But are passions and prejudices less frequently to be found in public bodies, 
than in individuals? Are they less powerful? Do they not become inflamed by mutual 
imitation and example? Will they not, if unrestrained, produce the most mischievous 
effects? Ye, who are versed in the science of human nature—ye, who have viewed it in 





“THE SEPARATION OF POWERS” 413 


the faithful mirror of history—tell us, for you know, what answer should be given to 
these questions. Cannot you point out instances, in which the people have become the 
miserable victims of passions, operating upon their government without restraint? 
Cannot you point out other instances, in which the violence of one part of the govern- 
ment has been happily controlled by the constitutional interposition of another part?” 


Wilson expresses his fear of legislative tyranny in urging that two 
branches of the legislature should be a protection, each against the other. 
Doubtless, as in the case of the other Fathers, the fear affected all his 
views on the separation of powers.* 

Wilson used the argument from efficiency, as others had been inclined 
to do before him, particularly with reference to the executive. 


“In planning, forming, and arranging laws, deliberation is always becoming, and 
always useful. But in the active scenes of government, there are emergencies, in which 
the man, as, in other cases, the woman, who deliberates, is lost. Secrecy may be equally 
necessary as despatch. But, can either secrecy or despatch be expected, when, to 
every enterprise, and to every step in the progress of every enterprise, mutual com- 
munication, mutual consultation, and mutual agreement among men, perhaps of dis- 
cordant views, of discordant tempers and of discordant interests, are indispensably 
necessary? How much time will be consumed! and when it is consumed; how little 
business will be done! When the time is elapsed; when the business is unfinished; 
when the state is in distress, perhaps, on the verge of destruction; on whom shall we 
fix the blame? whom shall we select as the object of punishment? 

“Ruinous dissensions are not the only inconveniences resulting from a numerous 
executive body: it is equally liable to pernicious and intriguing combinations. When 
the first take place, the public business is not done at all: when the last take place, it 
is done for mean or malicious purposes. 

“Tf, on the other hand, the executive power of government is placed in the hands of 
one person, who is to direct all the subordinate officers of that department; is there not 


reason to expect, in his plans and conduct, promptitude, activity, firmness, consistency, 
and energy?” 


56 “Indeed, if I mistake — an inferior proportion of attention, in this and in most of our 


sister states, has been employed about these important parts of the political system [the execu- 
tive and judiciary]. Laws have abounded; their multiplicity has been often a grievance; but 
their weak and irregular execution, and the unwise and unstable administration of justice, have 
been subjects of general and well grounded complaint. 

“Habits contracted before the late revolution of the United States, operate, in the same 
manner, since that time, though very material alterations may have taken place in the objects 
of their operations. . . . 

“. .. it is high time that we should chastise our prejudices; and that we should look upon 
the different parts of government with a just and impartial eye. The executive and judicial 
powers are now drawn from the same source, are now animated by the same principles, and are 
now directed to the same ends, with the legislative authority; they who execute, and they who 
administer the laws, are as much the servants, and therefore as much the friends of the people, 
as they who make them. The character, and interest, and glory of the two former are as inti- 
mately and as necessarily connected with the happiness and prosperity of the people, as the 
character, and interest, and glory of the latter are. Besides; the execution of the law, and the 
administration of justice under the law, bring it home to the fortunes, and farms, and houses, 
and business of the people. Ought the executive or the judicial istrates, then, to be con- 
sidered as foreigners? Ought they to be treated with a chilling indifference?” 
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Wilson urged that, contrary to the views of Paine, the judicial function 
was one sui generis. 


“The third great division of the powers of government is the judicial authority. It 
is sometimes considered as a branch of the executive power; but inaccurately. When 
the decisions of courts of justice are made, they must, it is true, be executed; but the 
power of executing them is ministerial, not judicial. The judicial authority consists in 
applying, according to the principles of right and justice, the constitution and laws to 
facts and transactions in cases, in which the manner or principles of this application are 
disputed by the parties interested in them.”’s7 


Wilson was, as has been said, opposed to blending. While some state- 
ments of his views might be reconciled with Madison’s flexible views, an 
examination of his speeches in the federal and Pennsylvania conventions 
indicates that one is right in being impressed less by the narrow form of 
his statements, than by his general tendency to favor mathematical and 
aesthetic precision.* 


Finally, we have Wilson’s theory of the interaction of the departments, 
including his casual assumption of the principle of judicial review. And 
this theory leads him to a quiet ecstasy at the simple and elaborate per- 
fection of the tripartite system, as at the music of the spheres.*? 


57 Again: 

“As all controversies in the community respecting life, liberty, reputation, and property, 
must be influenced by their judgments; and as their judgments ought to be calculated not only 
to do justice, but also to give general satisfaction, to inspire general confidence, and to take 
even from disappointed suitors—for in every cause disappointment must fall on one side—the 
slightest pretense of complaint; they ought to be placed in such a situation, as not only to be, 
but likewise to appear superior to every extrinsic circumstance, which can be supposed to have 
the smallest operation upon their understandings or their inclinations. In their salaries, and in 
their offices, they ought to be completely independent: in other words they should be removed 
from the most distant apprehension of olen affected, in their judicial character and capacity, 
by anything, except their own behavior and its consequences.” 


88 “Though the foregoing great powers—legislative, executive, and judicial—are all neces- 
sary to a good government; yet it is of the last importance, that each of them be preserved dis- 
tinct, and unmingled, in the exercise of its rate powers, with either or with both of the 
others. Here every degree of confusion in the plan will produce a corresponding degree of inter- 
ference, opposition, combination, or perplexity in its execution. 

“Let us suppose the legislative and executive powers united in the same person: can liberty 
or security be expected? No... .” 

“Let us suppose the legislative and judicial powers united: what would be the consequence? 
The lives, liberties, and properties of the citizens would be committed to arbitrary judges, 
whose decisions would, in effect, be dictated by their own private opinions, and would not be 
governed by any fixed or known principles of law. For though, as judges, they might be bound 
to observe those principles; yet, Proteus-like, they might immediately assume the form of 
legislators; and, in that shape, they might escape from every fetter and obligation of law.” 

“Let us suppose a union of the executive and judicial powers: this union might soon be an 
overbalance for the legislative authority; or, if that expression is too strong, it might certainly 
prevent or destroy the proper and legitimate influences of that authority. . . .” 

“Let us suppose, in the last place, all the three powers of government to be united in the 
same man or body of men: miserable indeed would this case be! This extent of misery, how- 
ever, at least in Europe, is seldom experienced ; because the power of judging is generally exer- 
cised by a separate department... . 


s9 “But further; each of the great powers of government should be independent as well as 
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We have examined the opinions of representative fathers about the 
separation of powers, expressed in their theoretical and controversial 
writings. These opinions furnish us an index to the state of informed and 
influential public opinion, at the time of the origin of our government. 
They themselves helped to mould opinion. They suggest the causes which 
produced the vogue of the principle of the separation of powers. They 
introduce us to the reasons for (and against) its application. We have 
now to see how the opinion of the time expressed itself in institutions, and 
particularly in the federal constitution. 


distinct. When we say this; it is necessary—since the subject is of primary consequence in the 
science of government—that our meaning be fully understood, and accurately defined. For 
this position, like every other, has its limitations; and it is important to ascertain them. 

“The independency of each power consists in this, that its proceedings, and the motives, 
views, and principles, which produce those proceedings, should be free from the remotest in- 
fluence, direct or indirect, of either of the other two powers. But further than this, the inde- 
pendency of each power ought not to extend. Its proceedings should be formed without re- 
straint, but, when they are once formed, they should be subject to control. 

“We are now led to discover, that between these three t powers of government, there 
ought to be a mutual dependency. We have described their independency: let us now describe 
their dependency. It consists in this, that the proceedings of each, when they come forth into 
action and are ready to affect the whole, are liable to be examined and controlled by one or 
both of the others. 

“So far are these different qualities of mutual dependency and mutual independency from 
opposing or destroying each other, that, without one, the other could not exist. Whenever the 
independency of one, or more than one, is lost, the mutual dependency of the other is, that 


moment, lost likewise: it is changed into a constant dependency of that one part on two; or, as 
the case may be, of those two parts on one. 


“An example may illustrate the foregoing propositions. They cannot be explained too fully. 
The congress is intrusted with the legislative power of the United States. In preparing bills, in 
debating them, in passing them, in refusing to pass them, their resolutions and proceedings 
should be uncontrolled and uninfluenced. Here is the independency of the legislative power. 
But after the proceedings of the legislature are finished, so far as they depend on it, they are 
sent to be examined, and are subjected to a given degree of control by the head of the executive 
department. Here is the dependency of the legislative power. It is subject also to another 
given degree of control by the judiciary department, whenever the laws, though in fact passed, 
are found to be contradictory to the constitution. 

“The salutary consequence of the mutual dependency of the great powers of government is, 
that if one part should, at any time, usurp more power than the constitution gives, or make an 
improper use of its constitutional power, one or both of the other parts may correct the abuse, 
or may check the usurpation. 

“The total disjunction of these powers would, in the end, produce that very union, against 
which it seems to provide. The legislature would soon become tyrannical, and would assume 
to itself the rights of the executive and judicial powers. 

“The important conclusion to be drawn from the premises, which we have established, is, 
that, in government, the perfection of the whole depends on the balance of the parts, and the 
balance of the parts consists in the independent exercise of their separate powers, and, when 
their powers are separately exercised, then in their mutual influence and operation on one 
another. Each part acts and is acted upon, supports and is supported, regulates and is regu- 
lated by the rest. 

“It might be supposed, that these powers, thus mutually checked and controlled, would 
remain in a state of inaction. But there is a necessity for movement in human affairs; and these 
powers are forced to move, though still to move in concert. They move, indeed, in a line of 
direction somewhat different from that, which each, acting by itself, would have taken; but, 
at the same time, in a line partaking of the natural direction of each, and formed out of the 
natural directions of the whole—the true line of public liberty and happiness.” 
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IV 


Again, retracing our steps, we shall see how, under the influence of 
forces whose traces we have seen, the idea of the separation of powers 
struggled to work out its implications. The fear of royal tyranny, of 
popular and legislative tyranny, of senatorial tyranny, of executive tyran- 
ny, determines the forms of arguments in conventions, and of institutions. 
There is solicitude for executive efficiency. The notion of a tripartite di- 
vision, given additional popularity by the failure of the Articles of Con- 
federation, gains in clarity. It comes to mean, not too strong a legislature, 
and a sufficiently strong executive. It comes to mean independent selec- 
tion of the departments of government, and independent tenure of office. 
The interaction of departments is relied on to preserve the system. Blend- 
ing is attacked and justified. 

The history proceeds in its tortuous way, through the Declaration of 
Independence, the state constitutions, the Articles of Confederation, the 
federal convention and the state conventions which framed and adopted 
the Constitution. 

One should note two things. First, there is the constant fear that in- 
dividual “rights” will be violated by governmental wrongdoing. Second, 
while the principle of the separation of powers was early almost universal- 
ly accepted, its implications only gradually and to some extent became 
clear. In particular, the powers and constitution of the related senate and 
executive, the selection of members of government, and blending, were 
the subjects of dispute and evolution. 

We have studied the opinions which produced the early history 
of practice. All that can be done here, is to suggest, by a few concrete 
references to debates and instruments, the course which that history 
took. 

The Declaration of Independence, with its condemnation of royal inter- 
ference with colonial legislatures and courts, was in one aspect a step in 
the development of the separation of powers. 

“He has called together legislative bodies at places unusual, uncomfortable, and 
distant from the repository of their public records, for the sole purpose of fatiguing 
them into compliance with his measures. 

“He has dissolved representative houses sepentediy, for opposing, with manly firm- 
ness, his invasions on the rights of the people. 

“He has refused, for a long time after such tien to cause others to be elected; 
whereby the legislative powers, incapable of annihilation, have returned to the people 
at large, for their exercise, the state remaining, in the meantime, exposed to all the 
dangers of invasion from without, and convulsions within. 

“He has obstructed the administration of justice, by refusing his assent to laws for 
establishing judiciary powers. 
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“He has made judges dependent on his will alone for the tenure of their offices, and 
the amount and payment of their salaries.” 


The Declaration marks strikingly the transition from the period when 
liberty and property seemed endangered by nobles and kings, to the 
period when they seemed to be in danger from popular tyranny. That 
the abuses which it condemned were in fact largely parliamentary,® does 
not lessen its symbolical significance. 

A majority of the state constitutions, by the time when Madison wrote 
his Federalist paper on the subject, embodied in some form the principle 
of the separation of powers. 

A detailed history of the steps by which the principle worked itself into 
these early state constitutions might do much to confirm or correct our 
ideas of its nature and origin. Here, however, we can only suggest the 
réle which the makers of the state constitutions played. 

John Adams’ views, expressed in his early correspondence, apparently 
had considerable influence on the minds of the leaders who determined 
the structure of the Virginia and the New York constitutions.” Jefferson 
credited George Mason with the production of the Virginia constitution 
of June 29, 1776. It may be, however, that Jefferson’s draft of a proposed 
constitution influenced the form of the formal provision for a separation 
of powers in that constitution. 

“The Legislative, Executive, and Judiciary Departments, shall be separate and dis- 
tinct, so that neither exercise the powers properly belonging to the other; nor shall any 
person exercise the powers of more than one of them at the same time, except that the 
Justices of the County Courts shall be eligible to either House of Assembly.” 

The principle, though thus expressed, was not well observed, either in 
Jefferson’s draft of a constitution, or in the constitution itself. In both, 
the bi-cameral legislature, or one branch of it, was given power to choose 
an executive for one year, and his council, and to choose the judges of the 
highest court, to hold office during good behavior. We have already seen 
that Jefferson criticized the operation of this constitution, in enabling the 
legislature to exercise overwhelming power. The Constitution is not elab- 
orate, and contains no other provisions relevant to the subject. 

The New York Constitution of 1777, similarly, contained no very elabo- 
rate provisions for a separation of powers. While respecting the principle, 
it provided for a legislative council to participate in the making of appoint- 


6 See Becker, The Declaration of Independence (1922), 18-23. For the influence of colo- 
nial experience, see again Wright, The Origins of the Separation of Powers in America, 13 
Economica 169 (1933). 


6 See Nevins, The American States during and after the Revolution (1924), 122-125, 144, 
160-161. 


6 See 2 Jefferson’s Works (Ford ed. 1892), 8-9, 13. 
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ments, an executive and judicial council to aid in the approval or disap- 
proval of legislation, and for a legislative supreme judicial body. In ex- 
pressing the principle simply by allotting various functions to various or- 
gans, it anticipated the form of the Constitution of the United States. It 
has been spoken of as the best of the state constitutions, until the Mas- 
sachusetts constitution. 

John Adams, as a subcommittee of the Massachusetts convention, was 
the principal draftsman of the first Massachusetts constitution adopted in 
1780.°4 Adams’ statement of the principle was in the form later used in 
the Massachusetts constitution: 

“In the government of this commonwealth, the legislative department shall never 
exercise the executive and judicial powers, or either of them; the executive shall never 
exercise the legislative and judicial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers, or either of them, to the end it may be a 
government of laws and not of men.” 

The convention modified Adams’ draft by substituting two provisions 
for a separation of powers, the first as part of the declaration of rights, the 
second as a section of the chapter “The Frame of Government.” 

The former provision read thus: 


“The judicial department of the state ought to be separate from, and independent 
of, the legislative and executive powers.” 


The latter was in conventional form: 


“Tn the government of the Commonwealth of Massachusetts, the legislative, execu- 
tive, and judicial power shall be placed in separate departments, to the end that it 
might be a government of laws, and not of men.” 


Adams had come to see that the principle required that the legislature 
should not elect the executive; and accordingly his draft and the constitu- 
tion provided for popular annual elections of the governor, and for the im- 
mediate determination, “by standing laws,” of a “fixed and permanent” 
salary. The bi-cameral legislature had power to elect a governor’s council. 
The governor, “with the advice and consent of the council,” appointed 
judicial officers, who were to hold office during good behavior. There were 
an executive veto, and the familiar types of blending, together with a 
provision for advisory judicial opinions, at the request of either branch of 
the legislature in Adams’ draft, at the request of the senate in the final 
constitution. 

In the meantime, in 1778, the Articles of Confederation were adopted. 
Some of the Fathers seemed to think that the Articles failed largely be- 

63 See Nevins, supra note 61, 158-164. 

64 See 4 Works of John Adams, supra note 25, 213-267. 
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cause they did not provide for an independent, efficient executive, and 
made such scanty provision for a federal judiciary. It is Farrand’s view, 
however, that these weaknesses were negligible in comparison with more 
fundamental weaknesses of the Confederation.®s And it does seem diffi- 
cult to class them in importance with such defects as the inability of the 
Confederation to exert its force on individuals. At the same time the 
weakness of the Confederation’s executive seems to have impressed con- 
temporaries. 

At any rate, the Confederation partially failed; and in 1787 the federal 
constitutional convention assembled in Philadelphia. The writers and cir- 
cumstances which we have been studying here produced their most im- 
pressive effect. Locke’s authority in the early period of our history is well 
known, though his views on the separation of powers seem not to have 
been used by the Fathers. Blackstone’s influence, as author of a universal- 
ly used law book, is equally well known. But Montesquieu’s authority as 
a writer on politics seems to have eclipsed all others. Of the authorities 
relied on in the debates of the federal convention, so far as they appear in 
Farrand’s Records of the Federal Conventions, the following men were 
cited once: Aristotle, Demosthenes, Cicero, Plutarch, Neckar, Black- 
stone, Hume, Priestley, Rutherford, Lord Somers, Lord Chesterfield and 
Rollins, author of an Ancient History. Locke was cited twice, both times 
in the same speech; Vattel was cited twice separately. Montesquieu, the 
only person to be cited more than twice, was separately cited seven times; 
though only once on the separation of powers. 

Jefferson’s Notes on Virginia and Adams’ Defence must have been in 
the minds of many members of the convention. They must all have re- 
called instances of popular legislative “tyranny” and executive ineffi- 
ciency. The states had adopted the principle of the separation of powers 
in their constitutions. Madison and Wilson, who were later to show their 
familiarity with the reasons for and the implications of the separation of 
powers, were leading members of the convention. Farrand, as we have 
observed, has said that Madison and Wilson, with Washington (who 
presided and did not debate, but whose influence must have been impor- 
tant) were the strongest personal influences in forming and recommend- 
ing the Constitution. 

It is not surprising, therefore, that the principle of the separation of 
powers was accepted without any debate whatever by the members of the 
convention. It had become an axiom; and the only question was of apply- 
ing it. 

*S See Farrand, supra note 55, 49-51. 
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In connection with particular measures, the leaders were indeed pe- 
culiarly frank about their reasons for a belief in a separation of powers, as 
part of a system of checks. Madison,” Wilson,” Hamilton,®* Governeur 
Morris, Randolph,”® and Mason” spoke bluntly about their fear of the 
danger to minority interests, and particularly property, from popular rule. 
Bedford, of Delaware, alone, seems to have had a word to say for un- 
limited popular rule; and his views were hardly noticed.” For bulwarks 
against popular tyranny, reliance was placed particularly on the senate 
and executive. The importance of efficiency was urged, particularly in 
connection with the executive.’ 

All the plans’ presented to the convention provided, in some form, for 
the separation of powers. The Virginia Plan followed the original Virginia 
constitution in providing for the election by Congress of the executive and 
judiciary. It also provided for the association with the executive of a 
number of the judiciary in a council of revision. The Pinckney Plan seems 
to have had similar provisions for the choice of executive and judiciary. 
This Plan seems curiously to have joined in one section its provision for 
federal executive departments with its provision for a federal judiciary. 
The New Jersey Plan, presented on June 15, provided for a unicameral 
Congress, for the election by Congress of a committee executive, and for 
the appointment by this executive of a judiciary. Hamilton’s Plan, pre- 
sented to the convention on June 18, contained provisions for the organi- 
zation and selection of the departments most nearly like those which even- 
tually were embodied in the Constitution. 

The convention spent over three days organizing, and the rest of the 
fourth listening to Governor Randolph present the Virginia Plan, and 
receiving the Pinckney Plan. Then the convention, while sitting as a 
committee of the whole, passed its first substantive resolution on Wednes- 
day, May 30, 1787. A resolution in similar, but significantly different 
form, was proposed by Read, seconded by C. C. Pinckney: “Resolved, 
That in order to carry into execution the design of the States in forming 
this convention and to accomplish the objects proposed by the confedera- 
tion ‘a more effective government consisting of a Legislative, Judiciary, 
and Executive ought to be established.’ ”’ Instead, a resolution proposed 


66 ; Farrand, The Records of the Federal Convention (1911), 108, 134-136, 147, 222, 422- 
423 (430-431), 584; 2 id. 110. 

67 1 id. 254; 2 id. 300-301. ™ 1 id. 428, 433. 

68 + id. 288-289, 424. ™ 1 id. 100-101. 
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by Butler, seconded by Randolph, was adopted. ‘Resolved that it is the 
opinion of this Committee that a national government ought to be estab- 
lished consisting of a supreme Legislative, Judiciary, and Executive.” 

The formal reference in one place to the three departments gradually 
disappeared. A draft of a proposed constitution, in the writing of Ran- 
dolph with emendations in the writing of Rutledge, was included by Far- 
rand among papers showing the work of the Committee of Detail. First 
came a preamble. Then came a 

“First resolution—This resolution involves three particulars 

“tr, The style of the United States, which may continue as it now is. 


“2. a declaration that (an) [a] supreme legislative, executive, and judiciary shall 
be established; and 


“3. a declaration, that these departments shall be distinct, (except) and independ- 
ent of each other, except in specified cases.” 


The draft presented by the Committee contained simply the declara- 
tion: 

“The Government shall consist of supreme legislative, executive, and judicial 
powers.”’75 

Even this declaration disappeared finally in the Committee of Style; 
and the form of the Constitution which we have today, and which gradu- 
ally took its shape under the debates of the convention, and in the hands 
of committees, was finally adopted. In the Constitution the principle of 
the separation of powers is expressed not explicitly, but implicitly. 

The debates, in dealing with the separation of powers, centered on 
specific problems. 

Thus, the New Jersey Plan provided for no Senate. Pinckney, among 
others, defended the Plan in this respect, on the ground that there was no 
three estates in America.” Madison,’ Hamilton,”* and Mason,’? however, 
pretty frankly urged the necessity of checking the representatives of the 
poor in the House by more conservative representatives in the Senate; 
and orthodox views prevailed. 

Again, there was debate whether a relatively large Senate or a relatively 
small one would be a more effective check on the House.*° 

Randolph was the leader of a movement for an executive of three, rep- 
resenting three different sections of the country.** He urged the danger of 


% 1 id. 30, 33, 34; 2 id. 138, 177, for the successive statements of the principle cf. 1 id. 42, 67. 
6 1 id. 398-404. 171 id. 422-423. 8 1 id. 424. 


91 id. 428, 433. Cf. Governeur Morris, 1 id. 511-514 (517-518). And see supra notes 
66-69. 
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tyranny from a single executive, and argued that three would be sufficient- 
ly efficient. Wilson led a successful attack on this movement.” He and his 
party advocated a single executive, because of his advantages in point of 
“vigor” and “tranquillity.” Madison’s compromise advocacy of an execu- 
tive council seems to have been found superfluous; and the proposal, dis- 
cussed at two points, finally dropped.** 

The election and tenure of the Senate caused some discussion. The 
Virginia Plan provided for election by the House. The principle of checks 
required an independent election. Popular election was suggested, and the 
familiar method adopted, as a refinement of popular election and a natural 
concomitant of “the great compromise.”*4 Tenures of six and seven years 
were urged; and Hamilton even advocated life tenure, “during good be- 
havior.” It was said the longer the tenure, the more effective the check." 

The mode of election of the President occasioned great debate from 
time to time until almost the close of the convention. The Virginia Plan 
provided for Congressional election of the President. A strong party, led 
perhaps by Sherman, advocated Congressional election, and a consequent 
measure of executive responsibility to Congress. The advocates of this 
scheme seem to have been afraid of monarchy, and to have desired con- 
cessions to small state interests. Congressional election was several times 
accepted by the Convention, and each time accompanied by a prohibition 
against reélection. Madison and Wilson and their associates finally suc- 
ceeded in beating the provision. Popular election, election by governors, 
and finally electoral election were their substitutes. With the adoption of 
electoral election, a prohibition against reélection seems to have been 
thought unnecessary. 

Tenures of four and seven years were considered.*’ Again, as in the case 
of the Senate, Hamilton urged tenure during good behavior. He, and it 
may be a considerable number with him, seem to have looked a little 
longingly at the idea of monarchy. 

As the Senate acquired additional powers, fear of its influence and 
suspicion of the evil effects of blending increased. At one time Madison 
considered it perhaps advisable to give to the Senate the exclusive power 
of concluding peace treaties. He feared that his favored executive might 


® 1 id. 63-75, 96, 254-255. 
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“THE SEPARATION OF POWERS” 423 


wish, for the sake of his own power, unduly to prolong wars.*® Madison 
and Wilson—the latter doubtfully—advocated the Senate’s and execu- 
tive’s joint power to choose judges.** But when, after the great compro- 
mise, to which he was much opposed, Wilson found a committee giving the 
Senate power to join in the appointment of all officers, he was much dis- 
turbed.** Madison ended by favoring impeachment trials of the execu- 
tive, not by the Senate but by the Supreme Court.” And the proposal to 
join the Senate with the President in the pardon of treason met such vio- 
lent opposition that it was promptly dropped.% 

The President’s powers seem to have occasioned less alarm. We have 
already noticed discussion of his share in treaty-making;** and implied 
that his power to pardon treason was questioned.** Mason, as he was 
later to do in the Virginia convention, objected most strongly to the 
President’s powers. He was afraid even of his power of appointment.” 
Wilson advocated an absolute presidential veto; Madison, a veto to be 
out-voted by three-fourths of Congress; and our present provision for a 
veto out-voted by two-thirds of Congress was the result of pressure by 
those who were less anxious than those two for a strong executive.®” 

Farrand’s Records indicates that Madison, anticipating a later special- 
ty, had more to say than others about problems of separation of powers. 
Madison’s speeches support perfectly the position he was later to take in 
the Federalist, and indicate that his fear of the legislature and his desire 
for a strong executive were fundamental. They also manifest that prac- 
tical, flexible attitude toward the principle, which characterized Madi- 
son’s later arguments on the subject. 

Thus Madison, like Wilson, favored a single executive and opposed 
legislative election of the executive.*% He opposed a provision that the 
executive should hold office “during good behavior.” In an extended 
speech on this subject, Madison also referred to the importance of making 
the judiciary independent of other departments for their tenure of office. 

% 2 id. 392, 304 (395), 540, 548. 

% y id. 119-120, 232; 2 id. 41, 42, 44, 80-83. Cf. 2 id. 380. 


* 2 id. 538-540. Cf. 2 id. 513, as to the danger of the Senate’s influence in the election of a 
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He observed that the executive and judiciary were alike, and yet unlike, 
in that the “collective interest and security” were more in the executive’s 
charge, and the executive had greater discretion than the judiciary. He 
cited Montesquieu, and argued strongly from the danger of legislative 
tyranny, for the necessity for executive independence.” 

Similarly, Madison opposed a motion to make the executive removable 
by Congress at the request of a majority of state legislatures. Dickinson 
supported the motion. Conceding that the proposal violated the dogma 
of separation of powers, which ought to be observed as far as possible, 
Dickinson urged that the scheme proposed would furnish a necessary and 
proper check on the executive, and a guaranty of states’ rights. Sherman 
thought that Congress should have power to remove the President “at 
pleasure.” Mason urged the dogma against the proposal. Madison and 
Wilson opposed the proposal, on the ground that the device would foment 
faction, and that it improperly “mixed” the states with the federal gov- 
ernment. They seem to have avoided the argument from the principle of 
the separation of powers, perhaps because they thought impeachment not 
only a better device than that proposed, but a necessary one.’ 

Madison, indeed, urged the necessity of impeachment of the executive, 
preferably with trials by the Supreme Court. King opposed it, arguing 
from the dogma. But Madison thought some such check necessary, even 
for that particular object of his concern, the executive.’ 

It will be observed that Madison’s views on these questions of the con- 
stitution, election, tenure and removal of the executive, prevailed. Some 
other serious efforts on his part to strengthen the executive—efiorts in 
which Wilson joined him—failed. 

Madison and Wilson were anxious that the convention should adopt 
some provision, like that in the Virginia Plan, for the association of the 
President and judiciary in a council of “revision” of the laws, with at least 
a qualified veto." On three occasions these two influential men joined in 
strenuously urging the adoption of this device. Gerry, King, and Charles 
Pinckney opposed the motion, on the ground that unity in the executive 
would alone produce responsibility. Dickinson urged the same argument 
against the proposal, and, in addition, relied on the dogma of a separation 
of powers. Williamson thought a two-thirds vote should be necessary to 
the passage of a law, and there should be no revision. 

Madison, on the other hand, urged that the argument from the prin- 

% 2 id. 34-35. 

100 t id. 85-87. 1% 1 id. 92; 2 id. 64-69, 551. 

102 y id. 131, 138-140, 144; 2 id. 73-80, 298. Cf. 1 id. gt. 





“THE SEPARATION OF POWERS” 425 


ciple of a separation of powers applied equally to an executive veto, and 
so reduced itself to an absurdity. Great Britain had an executive veto; 
and it was agreed there should be such a device in the United States. In 
few cases would the judges have to determine cases arising under laws 
they had helped to frame; and in few of these would the laws be ambigu- 
ous. A couneit ef revision would both strengthen and control the execu- 
tive in the exercise of his veto.) The device, so far from violating the prin- 
ciple of the separation of powers, in giving to the executive and judiciary 
a means of resisting legislative encroachments on the executive or the 
judiciary or on private rights, was “‘an auxiliary precaution in favor of the 
maxim.” 

Wilson, in supporting the same device, characteristically thought the 
argument from the necessity of centering responsibility applied only to 
strictly executive functions. This revisionary function was an “extrane- 
ous one, calculated for collateral purposes.”” Mercer supported the pro- 
posal as a protection against “legislative usurpation and oppression”’; and 
Mason as a safeguard against legislative encroachment on the executive. 
The proposal was voted down each time. 

Madison, like Wilson and others, approved the principle of judicial 
review.*°? Mercer of Maryland alone opposed the principle; and he only, 
in the course of his interesting arguments for a council of revision, by an 
incidental observation.'*** Dickinson of Delaware did not like the idea; 
but he could suggest no substitute." The debate on a council of revision 
overshadows the incidental references to the accepted doctrine of judicial 
review. 

Madison approved our familiar provisions with respect to the organi- 
zation, choice, and tenure of the judiciary. He thought, however, that 
there ought to be a prohibition against increasing, as well as decreasing, 
specific judicial salaries, to prevent legislative interference with the 
courts.? 

By means of such discussion of details and the work of committees, 
after famous crises and compromises, the business of the convention was 
finished. When the work was completed, there were critics among the 
members of the convention; and some of them were concerned about the 
separation of powers. 

Wilson had opposed giving the Senate any share in making appoint- 
ments, other than judicial appointments.'’’ He seems, on the other hand, 
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to have spoken in general terms in favor of some power of impeachment. 
Now he sharply criticized all the blending of powers in the Senate. Ac- 
cording to McHenry’s notes, which are substantially verified by Madi- 
son’s, he said, among other things: 

“The Senate may exercise, the powers of legislation, and Executive and judicial 
powers. To make treaties legislative, to appoint officers Executive for the Executive 
has only the nomination, to try impeachments judicial. If this is not Aristocracy I 
know not what it is.”™ 

Later, in defending the Constitution, Wilson frankly expressed his dis- 
like for the blending of powers in the Senate. 

Mason followed Wilson’s lead in criticizing the Senate’s share in the 
appointment of officers. “He had he said always considered the Senate 
as too unwieldy and expensive for appointing officers, especially the small- 
est, such as tide waiters, etc.’”” He was also suspicious of the President’s 
powers."° 

Randolph, Mason, Gerry, and Williamson (who objected to the exist- 
ence of a Vice President) objected to making the Vice President, president 
of the Senate, on the ground that this was to mix legislative and executive 
powers.™ 

Notwithstanding these criticisms, the new Constitution embodied the 
principle of the separation of powers. “All legislative Powers herein grant- 
ed” went to a House and a Senate. “The executive Power” went to a 
President and Vice President. “The judicial Power’ went to a federal 
judiciary. 

Representatives, Senators, and the two constitutionally created execu- 
tive officers were elected by different mechanisms, and for different terms. 
The House indeed elected the President in event of the failure of a majori- 
ty of electors to agree, and the Senate, the Vice President in case of a tie. 
The President, “by and with the Advice and Consent of the Senate’ ap- 
pointed judges, who served “during good Behaviour.” As Madison said, 
with respect to the choice of judges, 

“Tn the constitution of the judiciary department in particular, it might be inexpedi- 
ent to insist rigorously on the principle of independence of departments; first, because 
peculiar qualifications being essential in the members, the primary consideration ought 
to be to select that mode of choice which best secures these qualifications; secondly, be- 


cause the permanent tenure by which the appointments are held in that department, 
must soon destroy all sense of dependence on the authority conferring them.’”* 


The President’s compensation could not be increased or diminished, or 
the judges’ compensation be diminished, while they were in office. 
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The provisions apportioning the three powers to the three departments 
were doubtless intended, as they have been construed, to set limits to de- 
partures from the principle of the separation of powers. There was also a 
prohibition against public officers serving in Congress." 

On the other hand, there were a number of provisions for blending. 
Congress might provide by law for succession to the Presidency, in certain 
cases of vacancy. Congress might create inferior judicial tribunals. It 
might rule the District of Columbia. The House impeached, and the 
Senate tried impeachments. The Senate shared with the President the 
power to make appointments. The President shared with the Senate the 
power to make treaties. The President might, on extraordinary occasions, 
convene either House or both Houses, and in cases of disagreement be- 
tween the Houses, “with respect to the time of adjournment,” he might 
adjourn Congress. He was charged with the duty of informing Congress 
“of the state of the Union,” and recommending “necessary and .. . ex- 
pedient” measures. The Vice President was president of the Senate. The 
President had a qualified veto. He had the power of granting reprieves and 
pardons, a familiar, if somewhat anomalous power, which Wilson in his 
lectures had no difficulty in pronouncing strictly executive. Finally, there 
was a striking provision for blending, “‘. . . the Congress may by law vest 
the appointment of such inferior officers as they think proper, in the 
President alone, in the courts of law, or in the heads of departments.” 

Notwithstanding the absence of perfect symmetry, the Constitution 
thus embodied the principle of a three-fold separation of powers. It was 
signed on September 17, 1787. It was submitted by Congress to the people 
in state conventions; ratified by the necessary nine states by June 21, 
1788; and on the 13th of September, 1788, provision was made by Con- 
gress for putting the Constitution into operation. In the meantime all the 
states except North Carolina and Rhode Island had ratified the Constitu- 
tion. Washington was inaugurated April 30, 1789. North Carolina rati- 
fied January 11, 1790; and Rhode Island, June 16, 1790. 

It may be worth while to note briefly some of the references to the prin- 
ciple of the separation of powers made in the course of the debates in four 
of the state conventions. The conventions are selected because of their 
importance, and will be discussed, not in chronological order, but in an 
order determined by the relation of the speakers and their ideas, to the 
persons and ideas already discussed. 

In Virginia, the tenth state to ratify the Constitution, there was, as in 
other states, vigorous opposition to ratification. This opposition con- 


"3 Cf. as to the relation between departments, and control of emoluments, 1 Farrand, supra 
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cerned itself, of course, with many other matters besides the separation of 
powers. But some of the objections to the proposed Constitution were 
founded on the view that it did not provide for a proper separation of 
powers. 

Patrick Henry, a leader of the opposition, under whose summer’s elo- 
quence some members of the convention must at times have been restless, 
expressed various objections to the allotment of powers to the depart- 
ments, not always making it clear whether he objected on grounds of the 
principle of the separation of powers, or on states’ rights grounds. His 
most interesting argument was a challenge to Madison’s theory that the 
separation of powers would be maintained in the federal government, be- 
cause each department had the power and the incentive to resist en- 
croachments by the other. Henry asked, “Where is the incentive?’ 

“Tell me not of checks on paper; but tell me of checks founded on self-love. . . . 

“. . In the British government there are real balances and checks: in this system 
there are only ideal balances. . . . The President and senators have nothing to lose. 
They have not that interest in the preservation of the government that the king and 
lords have in England. They will, therefore, be regardless of the interests of the 
people... .” 


The reference to the Senate and the President gives the key to the 
Virginia opposition arguments connected with the separation of powers. 


Whether for sound reasons, or because of prejudices going back to colonial 
days, or the exigencies of debate, a number of influential members of the 
convention urged the danger of a Senate and President combination. Pat- 
rick Henry,“ Monroe," Mason,"’ Grayson,™ all urged the danger that 
the Senate would become in effect an executive council, and the result 
would be executive tyranny. 

Thus, Mason said: 

“Tt has been wittily observed that the Constitution has married the President and 
Senate—has made them man and wife. I believe the consequence that generally re- 
sults from marriage will happen here. They will be continually supporting and aiding 
each other: they will always consider their interest as united. We know the advantage 
the few have over the many. . . . The executive and legislative powers, thus connected, 

The President is tried by his counsellors.’’"* 


14 3 Elliot’s Debates (1863), 164-166. On the Virginia convention, see 1 Beveridge, Life of 
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Mason also urged that the President’s influence made continued re- 
election and consequent tyranny likely.”° He objected to the President’s 
great power as commander in chief.*** He objected to the Vice President 
in the Senate.” And he argued that the President’s pardoning power gave 
him a dangerous capacity for corruption. 


“. . . Now, I conceive that the President ought not to have the power of pardoning, 
because he may frequently pardon crimes which were advised by himself. It may hap- 
pen, at some future day, that he will establish a monarchy, and destroy the republic. 
If he has the power of granting pardons before indictment, or conviction, may he not 
stop inquiry and prevent detection?’”*3 


Madison, in answer, said: 

“«, . it would be extremely improper to vest it [the power to pardon] in the House 
of Representatives, and not much less so to place it in the Senate; because numerous 
bodies were actuated more or less by passion, and might, in the moment of vengeance, 
forget humanity. It was an established practice in Massachusetts for the legislature to 
determine in such cases. It was found . . . that two different sessions, before each of 
which the question came with respect to pardoning the delinquents of the rebellion, 
were governed precisely by different sentiments: the one would execute with universal 
vengeance, and the other would extend general mercy.””4 


And Madison,”S with his associates, Randolph,”* John Marshall,’ 
Corbin,™* Johnson,”® Lee,"’° Nicholas,“* Pendleton,*** Stephen,'*? defend- 


ed the separation of powers provided for by the Constitution, with em- 
phasis on the necessity for a checked legislature, and a strong executive. 

Randolph, while he refused to sign the Constitution, ended by defend- 
ing it. He said: 

“Be so good as to recollect how we fared under the Confederation. . . . Was it not a 
political farce to pretend to vest powers, without accompanying them with the means 
of putting them in execution? This want of energy was not a greater solecism than the 
blending together, and vesting in one body, all the branches of government. The utter 
inefficacy of this system was discovered, the moment the danger was over, by the in- 
troduction of peace; the accumulated public misfortunes that resulted from its in- 
efficacy rendered an alteration necessary: this necessity was obvious to all America: 
attempts have accordingly been made for this purpose.’’*54 
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Again, Randolph said: 

“But the amendability of the Confederation seems to have great weight on the 
minds of some gentlemen. To what point will the amendments go? What part makes 
the most important figure? What part deserves to be retained? In it one body has 
the legislative, executive, and judicial powers: but the want of efficient powers has 
prevented the dangers naturally consequent on the union of these. Is their union con- 
sistent with an augmentation of their power? Will you, then, amend it by taking away 
one of these three powers? Suppose, for instance, you only vested it with the legisla- 
tive and executive powers, without any control on the judiciary; what must be the 
result? Are we not taught by reason, experience, and governmental history, that tyran- 
ny is the natural and certain consequence of uniting these two powers, or the legislative 
and judicial powers, exclusively, in the same body? If anyone denies it, I shall pass 
by him as an infidel not to be reclaimed. Whenever any two of these three powers are 


vested in one single body, they must, at one time or other, terminate in the destruction 
of liberty.’ 


No one in the convention specifically answered Patrick Henry’s chal- 
lenge to Madison’s theory of the interaction of interested departments. 
All who referred to the question, however—Patrick Henry," Mason,"7 
Grayson,™** Randolph,"*® John Marshall,**° Nicholas'**—recognized and 
approved the doctrine of judicial review. 

In Virginia, we have observed two different views of how the powers of 
government ought to be divided. It may be that Madison’s advocacy of 
a strong executive, in the Federalist and the federal convention, helped 
determine the form which the issue took. A relatively “popular” view was 
that the popular branch of the legislature should be stronger, and the 
aristocratic branch and the executive weaker, than the Constitution had 
made them. A relatively conservative view, which finally prevailed, was 
that a legislature ought to be carefully checked, and an executive carefully 
strengthened, in a democratic state. Proponents of both views believed in 
a tripartite separation of powers. 

From the Pennsylvania convention, only Wilson’s speeches, and one 
of M’Kean’s, are reported by Elliot. These speeches indicate that some 
of the objections made to the Constitution’s separation of powers were 
rather doctrinaire, and of the sort which assume all blending to be irregu- 
lar. A closely related and more substantial objection to the Senate’s ex- 
tensive powers was evidently strongly urged by the opposition. 

M’Kean answered with a straight-forward defense of blending.'# 
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Wilson displayed the characteristic approach and ideas, with which we 
are already familiar. He spoke of three powers, belonging each to one of 
three departments.'*? He spoke of the maintenance of each department’s 
independence."*4 He either minimized blending;**’ or, in the case of the 
Senate, admitted its existence and his objection to it." He thought each 
department must and would resist encroachments.'*? He spoke, as of a 
familiar and accepted idea, of judicial review."** He urged the familiar 
practical reasons for a separation of powers.'*? 

There was an interesting argument to the effect that while treaties are 
in one aspect legislation, they are a peculiar kind of legislation; which 
requires the sort of negotiation and secrecy that only the Senate and 
President can assure."®° There was a refined argument that the Presi- 
dent’s veto power is not legislative.'* 

“The effect of this power, upon this subject, is merely this: if he disapproves a bill, 
two thirds of the legislature become necessary to pass it into a law, instead of a bare 


majority. And when two thirds are in favor of the bill, it becomes a law, not by his, 
but by authority of the two houses of the legislature.” 


Wilson expressed surprise that the opposition objected rather to the 
Senate’s powers than to the President’s. He indicated he had expected 
opposition on the latter score." And he pointed out that objections to 
the Senate’s powers came with bad grace from advocates of amendments 


to the existing Articles of Confederation, which concentrated all the 
power the central government had, in Congress.*5 

Again, proponents and opponents of the Constitution agreed in re- 
specting the dogma of a separation of powers. But in Pennsylvania, so 
far as an issue was made of the form in which the dogma appeared in the 
Constitution, it was between those who believed that the framers of the 
Constitution had gone too far in giving powers to one branch of the legis- 
lature, and the advocates of the framers’ scheme. 

In the New York convention similar objections were made, and similar- 
ly answered. 
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“Mr. G. [Gilbert] Livingston . . . , in the first place, considered the importance of 
the Senate as a branch of the legislature, in three points of view:— 

“First, they would possess legislative powers coextensive with those of the House 
of Representatives except with respect to originating revenue laws; which, however, 
they would have power to reject or amend, as in the case of other bills. Secondly, they 
would have an importance, even exceeding that of the representative house, as they 
would be composed of a smaller number, and possess more firmness and system. Third- 
ly, their consequence and dignity would still further transcend those of the other 
branch, from their longer continuance in office. These powers, Mr. Livingston con- 
tended, rendered the Senate a dangerous body. 

“He went on, in the second place, to enumerate and animadvert on the powers with 
which they were clothed in their judicial capacity, and in their capacity of council to 
the President, and in the forming of treaties. In the last place, as if too much power 
could not be given to this body, they were made, he said, a council of appointment, by 
whom ambassadors and other officers of state were to be appointed.’”*54 


Chancellor Robert Livingston answered: 


“One gentleman had enumerated the formidable powers of the Senate. . . . He had 
mentioned the power to try impeachments. But the power of impeaching was in the 
House of Representatives, and that was the important power. It could hardly be sup- 
posed that the representatives would exercise this power for the purposes of tyranny; 
but if they should, it certainly could be of no disadvantage to enable the Senate to 
check them. In the next place, he said, the power of appointing officers was mentioned. 
This was unfairly stated; the Senate had but a negative upon the President; they had 
only an advisory power. In making laws they had only a partial agency; they were 
checked by the representatives and President. To any unprejudiced examiner, he said, 
it would appear that the Constitution had provided every reasonable check, and that 
the authority of the Senate was sufficiently circumscribed. But the gentlemen would 
multiply checks till the new government was as relaxed and nerveless as the old one.’ 


Again, both sides of the convention agreed on the paramount necessity 
of checks on the people’s various representatives in government. And in 
New York, again, the opposition urged the necessity of additional safe- 
guards against tyranny by the upper branch of the legislature. The only 
disagreement was over the distribution of checks.’™ 

Indeed one who, reading the debates in various conventions, sees this 
disagreement in some perspective, must often feel that the objections to 
the constitutional distribution of powers were rather minor weapons in the 
armory of opponents to the Constitution. At the same time, they seem to 
illustrate the point of view of the “popular opposition.” The objections 


were always to the powers of the aristocratic Senate or the kingly Presi- 
dent. 


184 2 id. 286-287. See 2 id. 286-280. 
85 2 id. 323. 
'S 2 id. 215, 257, 286-287, 323, 338, 347-349, 350. Cf; 2 id. 408, 409. 





“THE SEPARATION OF POWERS” 433 


We have observed the views of Jefferson, Adams, Madison, and Wilson 
on the separation of powers. In the New York convention, a fifth Father 


of equal magnitude, expressed his opinion about the doctrine. Hamilton 
said : 


“After all, sir, we must submit to this idea, that the true principle of a republic is, 
that the people should choose whom they please to govern them. Representation is 
imperfect in proportion as the current of popular favor is checked. This great source 
of free government, popular election, should be perfectly pure, and the most unbound- 
ed liberty allowed. Where this principle is adhered to; where, in the organization of 
the government, the legislative, executive, and judicial branches are rendered distinct; 
where, again, the legislature is divided into separate houses, and the operations of each 
are controlled by various checks and balances, and, above all, by the vigilance and 
weight of the state governments,—to talk of tyranny, and the subversion of our liber- 
ties, is to speak the language of enthusiasm.”’*s7 

Again he said: 

“After all our doubts, our suspicions, and speculations, on the subject of govern- 
ment, we must return at last to this important truth—that, when we have formed a 
constitution upon free principles, when we have given a proper balance to the different 
branches of administration, and fixed representation upon pure and equal principles, 
we may, with safety, furnish it with all the powers necessary to answer, in the most 
ample manner, the purposes of government. The great desiderata are, free representa- 
tion and mutual checks. When these are obtained, all our apprehensions of the extent 
of power are unjust and imaginary. What, then, is the structure of this government? 
One branch of the legislature is to be elected by the people—by the same people who 
choose your state representatives. Its members are to hold their offices two years, and 
then return to their constituents. Here, sir, the people govern; here they act by their im- 
mediate representatives. You have also a Senate, constituted by your state legisla- 
tures, by men in whom you place the highest confidence, and forming another repre- 
sentative branch. Then, again, you have an executive magistrate, created by a form 
of election which merits universal admiration. In the form of this government, and in 
the mode of legislation, you find all the checks which the greatest politicians and the 
best writers have ever conceived. What more can reasonable men desire? Is there any 
one branch in which the whole legislative and executive powers are lodged? No. The 
legislative authority is lodged in three distinct branches, properly balanced; the execu- 
tive is divided between two branches; and the judicial is still reserved for an independ- 
ent body, who hold their office during good behavior. This organization is so complex, 
so skilfully contrived, that it is next to impossible that an impolitic or wicked measure 
should pass the scrutiny with success. Now, what do gentlemen mean by coming 
forward and declaiming against this government? Why do they say we ought to limit 
its power, to disable it, and to destroy its capacity of blessing the people? Has philos- 
ophy suggested, has experience taught, that such a government ought not to be trusted 
with every thing necessary for the good of society? Sir, when you have divided and 
nicely balanced the departments of government; when you have strongly connected 
the virtue of your rulers with their interest; when, in short, you have rendered your 


81 2 id. 257. 
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system as perfect as human forms can be—you must place confidence; you must give 
power.”#s8 


“The true principle of government is this—make the system complete in its struc- 


ture, give a perfect proportion and balance to its parts, and the powers you give it will 
never affect your security.’”*59 


In Massachusetts, as in other states, opponents of the Constitution 
criticized blending, particularly in the Senate, and expressed fears of 
senatorial tyranny. 

The Reverend Mr. Thacher, James Bowdoin, and Theophilus Par- 
sons™ ably defended the Constitution against these criticisms. They all 
frankly recognized the existence of blending. They urged, however, that 
departments differently chosen and with fundamental differences of func- 
tion should adequately check each other. Thacher contrasted the Ameri- 
can scheme of checks with the British royal tyranny. Bowdoin argued 
that state constitutions furnished precedents for such blending as there 
was, in the federal government. Parsons criticized the Articles of Con- 
federation for uniting the “whole power, executive and legislative—in one 
body.” Thacher thought an independent judiciary an important safe- 
guard to life, liberty, and property. 

Finally, Colonel Varnum “. . . called on any gentleman to produce an 
instance where any government, consisting of three branches, elected by 
the people, and having checks on each other, as this has, abused the 
power delegated to them.’’* 


V 


We have seen, in the first place, clear traces of the forces which pro- 
duced our principle, and led to its application. Solicitude for liberty and 
property, and not unreasonable fear of what unchecked majority rule 
might do to them, seem the forces which did most to embody the principle 
in our constitutions. A complementary sense of the necessity for a strong 
and efficient executive contributed also to the same result. 

We have seen, in the second place, the various forms which, in painfully 
emerging from chaos, the principle has taken. There are two functions of 
government, the legislative and executive; or three, the legislative, execu- 
tive, and federative; or three others, the legislative, executive, and judicial. 
There are two departments of government, the legislative and executive; 


188 2 id. 347-348. And see 2 id. 348-350. 
189 2 id. 350. 

160 2 id. 145. 

16t 2 id. 84, 85, 126-128. 
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or three, the lower legislative house, the upper legislative house, and the 
executive; or three others, the legislative, executive, and judicial; or four, 
by a combination of the two last classifications. Various views obtain 
about the importance of strengthening one department or another: in 
the period when our constitutions were forming, it was the prevailing 
view that legislatures were dangerous, and ought not to be too strong, 
while executives and judges would be likely to protect endangered in- 
terests, and ought to be strong. Though it was also derived from other 
premises, the doctrine of judicial review was a not unnatural corollary of 
this view. 

The broad outlines of the principle emerged before some of its implica- 
tions became clear. It was some time before the Fathers had a realization 
that to make the principle effective they ought, strictly, to provide for the 
separate choice and independent tenure of the important departments. 
At the same time they made the qualifying observations that they wanted 
an appointed judiciary, and that provision for impeachment was neces- 
sary. Madison’s theory that the interaction of interested independent de- 
partments would preserve the system created by the Fathers, though it 
was challenged by Patrick Henry, seems to have influenced the develop- 
ment of the Constitution. The vitality of the principle of a separation of 
powers has been aided by the vitality of the related doctrine of judicial 
review. 

The problem of blending is still a difficult one. Public opinion, legisla- 
tures, officials, and courts still fluctuate between Madison’s relatively 
flexible view and Wilson’s relatively strict position. Is it enough to pre- 
vent one department from exercising or limiting powers quite clearly 
given to another? Or do clear thinking and safety require that, except so 
far as constitutions expressly provide otherwise, no department shall 
exercise any powers except those which are in some analytical sense quite 
like its familiar and obviously appropriate powers? 

In so far as workers and owners, the many and the few, have volun- 
tarily co-operated these past years in improving industrial governments, 
their work seems in the old tradition of American government; and any 
further development is likely to show the influence of that tradition. In 
so far as Congress has given discretion to the President in the execution of 
policies, its action has raised a question about the application of the prin- 
ciple of the separation of powers."®4 


64 See Black, The National Industrial Recovery Act and the Delegation of Legislative 
Power to the President, 19 Corn. L. Q. 389 (1934); Corwin, Some Probable Repercussions of 
“NIRA” on our Constitutional System, 172 Ann. Am. Academy 139, 142-143 (1934). 
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A limit on the many in the interests of the few was the first purpose of 
the principle as it appeared in American constitutions. Congress cannot 
of course give up its final control of policy, subject to judicial review, 
under our Constitution.’ The functions of government cannot, however, 
be simply or perfectly classified and apportioned to different organs of 
government. Blending has from the first been to some extent approved 
and relied on, in securing an effective balance in government. If practical 
needs require the exercise of a function whose nature is doubtful by the 
President, Congress will of course be given latitude in entrusting that 
function to the President, and the President in exercising it. The working 
balance in government is always given considerable protection by the 
separate choice and independent tenure of the different branches of gov- 
ernment. Is it not consistent with the main features of classical doctrine, 
for Congress to entrust large powers to the strong executive created by 


the Constitution, in dealing with unique domestic and international 
events? 


6s Panama Refining Co. v. Ryan, 55 Sup. Ct. 241 (1935). See 48 Harr. L. Rev. 798 (1935) 
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APPEAL UNDER THE AMERICAN LAW INSTITUTE 
CODE OF CRIMINAL PROCEDURE 


Lester B. OrFreitp* 


N RECENT years every phase of criminal procedure from arrest to 
| appeal has come under severe public scrutiny. The police, the prose- 
cuting attorney, the criminal bar, the trial judge and the appellate 
court have each been assigned part of the blame for defects in the adminis- 
tration of the criminal law. Several methods of review have been possible 
with the result that there has been confusion and want of simplicity. Ap- 
pellate courts have been criticized as deciding on technical grounds. Long 
delays in the disposition of appeals have occurred. Frivolous appeals have 
not been penalized. Appellate courts have regarded themselves as unable 
to review the facts and to hear new evidence. They have failed to dispose 
finally of cases which might well be disposed of in them. Bail pending 
appeal has been too freely granted. Appeal papers have been bulky and 
expensive. It has been asserted that only the rich can appeal. All these 
defects have frequently been pointed out but all too often no constructive 
nor comprehensive plan of reform has been proposed. In recent years, 
however, a number of excellent models have offered themselves. The Eng- 
lish Criminal Appeal Act of 1907 laid down the present admirable rules 
governing criminal appeals in England.t The American Law Institute 
Code of Criminal Procedure, adopted in 1930, in its chapter twenty-five 
entitled Appeal, offers a plan based on the best American practice. The 
rules of practice and procedure after conviction in the federal courts pro- 
mulgated by the Supreme Court of the United States on May 7, 1934, pre- 
sent the most recent model.” 


* Associate Professor of Law, University of Nebraska. 


* 7 Edw. 7. c, 23 (1907). A recent discussion of the act appears in Archbold, Pleading, Evi- 
dence and Practice in Criminal Cases (28th ed. 1931), 313-351. 


* Preliminary Print, 291 U.S. n. 3, p. I to X, Official Reports of the Supreme Court (1934). 
The problem of civil appeals is excellently dealt with by Curran and Sunderland, Organiza- 
tion and Operation of Courts of Review, 3d Report of Judicial Council of Michigan (1933), 
59-246. 
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APPEAL AS MATTER OF RIGHT 


[ The Code provides for appeal as a matter of right.* This is in line with 
the prevalent practice in the United States. Less than half a dozen states 
make appeal discretionary. Michigan has recently provided for discre- 
tionary appeal.‘ Virginia, going back for two years to appeal of right, re- 
turned to discretionary appeal.’ The Code recommends that in states 
where the decision of an intermediate appellate court may be reviewed by 
the court of last resort such review be had only with the permission of the 
court of last resort. 

The broadest possible form of review is automatic appeal. The chief 
advantages of such review are that all defendants would be assured of re- 
view whether rich or poor and whether intelligent or ignorant, and that 
effective central supervision of all cases would be made possible. On the 
other hand there would be a great deal of wasted effort as obviously only a 
small number of cases require reversal. The additional work imposed upon 
the court might result in a less careful review of deserving cases. The ap- 
pellate courts would be overwhelmed with cases. If existing methods of 
procedure were followed tremendous expense would be involved. 

The best form of appeal then seems to demand a choice between appeal 
of right on the initiative of the defendant and discretionary appeal. In 
England appeal on issues of law is of right, while that on issues of fact or 
from the sentence is of leave.* Appeal of right insures a full review of the 
case, irrespective of the frequently prejudiced view of the trial court or the 
uninformed view of the appellate court. Such appeal, however, results in 
the possibility of frivolous appeals since no ground of appeal can be said 
to be frivolous until the appellate court has reviewed it. If appeal of right 
were allowed as to the facts a tremendous number of cases might be taken 
up on appeal. The trial court is better able to pass on the facts. The ap- 
pellate court can do so only with great inconvenience and expenditure of 
time. Hence appeal on the facts might well be discretionary. Discretion- 
ary appeal when the discretion lies in the appellate court is equivalent to a 
right to appeal but with a less detailed and formal consideration. The rule 
of the Code providing for appeal of right in all cases seems not undesirable 
particularly since the Code does not, like the English Criminal Appeal 
Act, provide for review of the facts in the sense of hearing new evidence or 
examining the witnesses in the appellate court. Abuse of such right to 
appeal even on frivolous grounds might be avoided by allowing the appel- 
late court to increase the sentence, by allowing the appellate court to hear 

3 § 426. 5 Va. Michie Code (1930), §§ 4935, 6348. 

4 Mich. Compiled Laws (1930), § 17357. * Criminal Appeal Act, supra note 1, § 3. 
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the case summarily on the motion of the clerk of the appellate court, and 
by giving no credit for time served in prison before the decision of the 
appeal. The Code, however, fails to confer any such power. 

The recommendation of the Code that where an intermediate appellate 
court may be reviewed by the court of last resort such review be discre- 
tionary seems not far-reaching enough. In jurisdictions where there are 
intermediate appellate courts criminal appeals ought to go directly to the 
court of last resort. In Indiana and Tennessee all criminal appeals go 
directly to the highest appellate court and in many jurisdictions capital 
cases and other felony cases go directly to the highest court. Two appeals 
result in additional delay and expense. A defendant ought not be entitled 
to more than a single appeal. 


STAGE AT WHICH APPEAL LIES 


At common law a writ of error lay only from a conviction. Review at 
any earlier stage in the trial was impossible. Under the Code the —_ 
ant may appeal only from a final judgment of conviction or from a sen 
tence.’ This is still the English rule.* However under a separate chapter 
of the Code entitled Certification of Case the trial court may, if the de 
fendant consents, certify the case to the appellate court on any question o 
law arising upon a motion to quash an indictment or information which in 
the opinion of the trial court is so important as to require the decision of 
the appellate court.2 Thereupon all proceedings in the case are stayed up 
to the decision of the appellate court. The same may be done after verdict | 
or finding of guilty but before sentence. \ 

Review before conviction when an appeal is well founded might avoid the 
delay and expense of subsequent proceedings. On the other hand when 
the appeal is unfounded it delays the trial, causes additional expense to 
the state, and results in the greater possibility of several appeals. It is to 
the advantage of the appellate court to settle the whole case on one appeal 
rather than on several. It is to the advantage of the defendant and the 
trial court to settle the point at once. In some cases the defendant is suffi- 
ciently protected by writs of habeas corpus, mandamus or prohibition. 
The Code provision, it is to be noticed, does not confer an absolute right of 
review before conviction to the defendant. The trial court must first deem 
a question of law to be so important as to need the decision of the appel- 
late court. Indeed such certification seems more intended for the benefit 
of the trial court than for that of the defendant. Furthermore such review 


7 § 427. § Criminal Appeal Act, supra note 1, § 3. 9C. 24, § 421. 
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is permitted only at two stages: upon a notion to quash an indictment or 
information and after verdict or finding of guilty but before sentence. The 
right of review before conviction is thus not as broad as the right con- 
ferred on the state. But this inequality as between the defendant and the 
state is more apparent than real. Where for instance the appeal is from an 
order sustaining a demurrer to an information because the statute under 
which it is brought is unconstitutional, the state is absolutely foreclosed 
from a consideration on the merits. On the other hand, though the de- 
fendant cannot appeal before conviction, nevertheless he obtains a trial on 
the merits and can then later appeal. 


APPEAL BY THE STATE 


In recent years one of the reforms in criminal appellate procedure most 
frequently urged has been the conferring upon the state of the right to 
appeal. This is done in the Code.'® The state may appeal from: (a) an 
order quashing an indictment or information, or any count thereof, (b) an 
order granting a new trial, (c) an order arresting judgment, (d) a ruling on 
a question of law adverse to the state where the defendant was convicted 
and appeals from the judgment, and (e) the sentence on the ground that 
it is illegal." 

Such appeal may be taken within sixty days after the order or the sen- 
tence appealed from is entered.” An appeal is taken by filing with the 
clerk of the trial court a written notice stating what the state appeals 
from and by serving a copy of the notice of appeal on the defendant.” 
The notice is to be served on the defendant if his place of residence is 
known or if he is iraprisoned in the county; or, if not, on the counsel, if he 
had one, who appeared for him at the trial if he lived or practised in the 
county.’ If either of these is impossible, service is to be by publication. 

When the state appeals after conviction, a judge of the trial court ora 
justice of the appellate court may in his discretion admit the defendant to 
bail if the offense is bailable.** An appeal by the state does not stay the 
operation of an order in favor of the defendant except when the appeal is 
from an order granting a new trial.” 

© § 423. See Miller, Appeals by the State in Criminal Cases, 36 Yale L. J. 486 (1927). 

™ § 428. 


™ § 430. But if the state appeals where the defendant was convicted and appeals from the 
judgment, such appeal is to be taken within thirty days from the date when notice of appeal 
is filed by the defendant. 


"3 § 43r. 
™ § 433. Under § 434 the appellee may waive his right toa notice. %§439. ™ § 441. 
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When notice of appeal is filed by the state the trial court is to direct 
the stenographic reporter to transcribe whatever parts of his notes that 
the prosecuting attorney directs.’? Further portions of the notes may be 
transcribed on the direction of the trial court upon the request of counsel 
for the defendant. Upon notice of appeal being filed by the state the clerk 
of the trial court is within twenty days, unless the trial court grants a 
longer time, to transmit to the appellate court the appeal papers which are 
to consist of certified copies of the notice of appeal, pleadings and entries 
of record made by the clerk specified by the prosecuting attorney or 
directed by the court upon application of the defendant, and such portions 
of the notes of the stenographic reporter as the prosecuting attorney shall 
specify or the court direct upon application of the defendant.** A failure 
of the clerk to transmit all the appeal papers within the time limit is not to 
prejudice the rights of the parties; but the appellate court may on its own 
motion, or is on the motion of either party to direct the clerk to transmit 
such papers." Upon appeal from any order the appellate court may affirm 
or reverse such order.” Upon appeal from a sentence on the ground that 
it is illegal the court is either to approve such sentence or to correct to 
correspond to the verdict. 

Appeal by the state finds almost no support in history. Appeal is a re- 
cent development, and by many regarded only as a necessary evil, even 
with respect to the defendant. The King may not appeal in England. 
Appeal by the state does not from a strictly logical standpoint violate the 
rule against double jeopardy since the defendant has been in no jeopardy 
until he has been legally tried. An appeal may be regarded as a continu- 
ation of the original proceeding. The double jeopardy doctrine grew up be- 
fore appeals existed, hence has no necessary application to them. How- 
ever, except in Connecticut, appeals after acquittal are regarded as vio- 
lating double jeopardy provisions. As to other appeals, as for instance 
from an order quashing an indictment, there is no jeopardy even under 
existing rules. The view is usually taken, however, that the state may ap- 
peal only when expressly authorized by statute. 

If appeal by the state is to be permitted the least objectionable form is 
that from orders of the court, such as an order quashing an indictment or 
sustaining a demurrer thereto, especially where the ground of such order 
is that the statute under which the indictment was drawn is unconstitu- 
tional. Where the ground of such order is unconstitutionality the state is 
foreclosed from any further prosecution for the crime. However, other 


7 § 446. 18 § 440. 9 § 451. 2° § 460. 
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trial judges would not have to follow such decision. Moreover, even such 
appeal, if it fails, causes hardship to the defendant. The ultimate disposi- 
tion of the case is delayed. The defendant has to pay the expenses of de- 
fending an appeal. The proponents of state appeal may retort that the 
state may compensate him, but few things are harder to secure than an 
adequate system of appeal forma pauperis. It is unfair to require the de- 
fendant to suffer because of the mistakes of the trial court. The analogy of 
civil appeals, which are themselves but necessary evils, is not @ propos 
since neither life nor liberty is at stake, the likelihood of indigence of the 
defendant is not so great, the defendant is not imprisoned or required to 
give bail on appeal, and there are less preliminary proceedings. The same 
hardship exists as to appeals from other orders of the court. New trials 
ought only be grantable by the appellate court. The trial court should not 
be asked to correct errors already considered by it. There is a duplication 
of effort when the appellate court again reviews such errors. The trial 
court is not a fair tribunal to pass on its own errors. On the other hand, 
because of corruption or false sentimentality it may grant new trials 
where none is called for. The Code, however, permits the trial court to 
grant new trials.** An appeal where the defendant also appeals is a very 
limited appeal since the defendant must take the initiative. Appeal from 
sentence would be unnecessary except in rare cases if sentence were im- 
posed by a disposition tribunal with appeal possible only for arbitrariness, 
corruption and lack of support in the evidence. The Code wisely makes no 
provision for appeal after acquittal to lay down the law. Such appeals 
really call on the court for advisory opinions. The defendant, not having 
his life or liberty at stake, is not likely to be represented at the hearing, so 
that the case is moot. The defendant is put in an anomalous position since 
while he is free the appellate court may decide that he ought not to be. 
There is no agreement as to what sort of questions should be taken up. 
There is rarely an incentive for a prosecuting attorney to take such an 
appeal. 

Appeal after acquittal seems an undue harassing of the defendant. So 
strongly is this felt in England that even upon an appeal from a conviction 
the Court of Criminal Appeal may not order a new trial. The Code makes 
no provision for such appeal.” It may be granted that the absence of any 

* § 361. This section is criticized by Sir William Brunyate. The American Draft Code of 
Criminal Procedure, 1930, 49 L. Quart. Rev. 192, 203 (1933). 


* But a new trial after an acquittal would be possible under the American Law Institute 
Administration of the Criminal Law (tent. draft n. 2 (1932), § 28: “When the defendant has 
been acquitted, and in the course of the trial a material error has been made to the prejudice of 
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state appeal results under the existing system in the occasional escape of 
guilty defendants. The remedy, however, does not consist in allowing the 
state to appeal. It consists rather in better prosecuting attorneys, better 
judges and judicial organization and improvement of the bar from which 
defense attorneys are drawn. Even where state appeal is permitted it is 
seldom resorted to. It must therefore be concluded that such appeal is 
both unnecessary and undesirable. 


TIME AND MANNER OF TAKING APPEAL 


Review is to be only by one method, appeal, except where a case is certi- 
fied up to the appellate court by the trial court.?* Writs of error and of 
certiorari may no longer be employed. In states where the state constitu- 
tion guarantees the right to a writ of error, this will require a constitution- 
al amendment. The use of a single method of appeal seems desirable since 
it makes for greater simplicity and less chances for falling into error. 

The defendant may appeal within sixty days after the judgment or 
sentence appealed from is entered. Where appeal is from both judgment 
and sentence it may be taken within sixty days after the entering of sen- 
tence. A later appeal from the same trial lies in only one case, namely, 
where a motion for a new trial based on the ground of newly discovered 
evidence is made and denied after the time for taking an appeal has ex- 
pired.** The defendant may appeal within sixty days after the denial of 
such motion. 

The Code lays down much too long a time in which to appeal.” Fur- 
thermore, such time is to run from the entry of judgment or sentence i 
stead of from the verdict. In England an appeal must be taken within ten 
days after the verdict.?”? Under the rules governing procedure after ver- 
dict in the federal courts just adopted by the Supreme Court appeals must 
be taken within five days after entry of judgment of conviction.”* 


the State, the State shall be entitled to a new triai.” The American Law Institute, however, 


has not approved the proposal and the Reporter is to prepare a proposed final draft for presen- 
tation at a later meeting. 18 A.B.A.J. 156, 365 (1932). 


3 § 422. 
*4 § 420. 
*s Under § 362 a motion for a new trial on the ground of newly discovered evidence may be 


made within one year after the rendition of the verdict or the finding of the court or at a later 
time if the court for good cause permits. 


* This and a number of other criticisms is made by Sir William Brunyate, 49 L. Quart. Rev. 
192, 204 (1933). 


77 Criminal Appeal Act, supra note 1, § 7 (1). 
** Rule III, 291 U.S. n. 3, Official Reports of the Supreme Court, Preliminary Print, p. IT. 
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The defendant takes his appeal by filing with the clerk of the trial court 
a written notice stating what he appeals from and by serving a copy of the 
notice of appeal on the prosecuting attorney.” The appellee may waive his 
right to a notice of appeal.*? The Supreme Court rules provide that ap- 
peals shall be taken by filing with the clerk of the trial court a notice, in 
duplicate, stating that the defendant appeals from the judgment, and by 
serving a copy of the notice upon the United States Attorney. In England 
blank forms of notices of appeal or of application for leave to appeal are 
furnished all prisoners, and defendants not in prison may secure forms 
from the registrar of the Court of Criminal Appeals.*? When completed 
the forms are to be sent to the registrar of the Court, who then communi- 
cates with the clerk of the court where the conviction took place.* 

Upon the filing of the notice of appeal by the defendant the trial court 
is to direct the stenographic reporter to transcribe his notes of the pro- 
ceedings.*4 The rules thus imply the existence of a stenographic reporter. 
The reporter is then to file his notes and the transcript thereof with the 
clerk of the trial court. If either party questions the correctness of the 
notes, the question is to be settled by the court. 

Under the federal rules the clerk of the trial court is immediately to for- 
ward the duplicate notice of appeal to the clerk of the appellate court.*s 
The appellate court is, subject to the rules, to have supervision and con- 
trol of the proceedings on the appeal, including the proceedings relating to 
the preparation of the record on appeal. The clerk of the trial court is 
immediately to notify the trial judge of the filing of the appeal and the 
trial judge is at once to direct the appellant and the United States Attor- 
ney to appear before him and is to give directions as to the preparation of 
the record on appeal, including directions for the purpose of making 
promptly available all necessary transcripts of testimony and proceed- 
ings.** There is no system of official reporting in the federal courts. In 
England it is the duty of the registrar of the Court of Criminal Appeals to 
perfect the appeal, prepare the entire record, and take the proper steps to 
bring it on for hearing.*’ 


29 §§ 431 and 432. In states where the attorney general may represent the state, service is 
also to be on him. 


3° § 434. 

* Rule ITI, p. III. 

# Criminal Appeal Act, supra note 1, § 15 (4). 

33 Criminal Appeal Rules (1908), rule 20. 

34 § 445. % Rule VII, p. IV. 

35 Rule IV, p. III. 37 Criminal Appeal Act, supra note 1, § 15 (1). 
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Within twenty days after the filing of notice of appeal unless a longer 
time is granted by the trial court, the clerk of the trial court shall, without 
charge to the appellant, transmit to the clerk of the appellate court the 
appeal papers which are to consist of certified copies of the notice of ap- 
peal, the pleadings, entries required to be made by the clerk, a transcript 
of the stenographic reporter’s notes and copies of documents offered or 
received in evidence, and a record of any proceedings upon a motion for a 
new trial or in arrest of judgment.** No provision is made as in England for 
sending up the judge’s notes and report though these may be of the great- 
est value.*® The parties may stipulate in writing for the omission of any 
of these papers. What appeal papers are to be transmitted and the time 
and manner of transmission on appeal from sentence are to be specified in 
a rule of court.*° 

Under the federal rules when it appears that the appeal is to be upon the 
clerk’s record of the proceedings, that is, upon the indictment and other 
pleadings and the orders, opinions, and judgment of the trial court, the 
trial judge is to direct the appellant to file with the clerk of the trial court, 
within the time stated, an assignment of errors, and is to direct the clerk 
to forward promptly, with his certificate, the clerk’s record of proceedings 
and the assignment of errors, and the appellate court is at once to set the 
appeal for argument.” In other cases the appellant is within thirty days 
after the taking of the appeal, or within such further time as is fixed by the 
trial judge during the running of such thirty days, to procure to be settled 
and file with the clerk of the trial court, a bill of exceptions setting forth 
the proceedings upon which the appellant wishes to rely in addition to 
those shown by the clerk’s record of proceedings, and is to file within the 
same time an assignment of the errors of which he complains.*? Thereupon 
the clerk is to transmit the bill of exceptions and assignment of errors to- 
gether with such matters of record as are pertinent to the appeal, with his 
certificate, to the clerk of the appellate court. 

The Code rules seem superior to the Supreme Court rules under which 
a narrative record with its possibilities of controversy may still be em- 
ployed. A record in question and answer form is easier and cheaper to pre- 
pare. A more accurate picture of the proceeding below is obtained. If 
more work is demanded of the appellate court, it is work they ought to 
perform. But the use of abstracts and helpful briefs will eliminate any 
increase in the work of the court. 

The requirement of an assignment of errors is abolished.*? The appel- 

38 § 447. 4° § 448. # Rule IX. 

39 Criminal Appeal Act, supra note 1, § 8. # Rule VIII. 4 § 435. 
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lant is, however, required to state the grounds of his appeal in his brief, 
which is to be filed and a copy of it given to the appellee within a time 
fixed by rules of court. Other grounds of appeal may be presented on the 
argument of the appeal in the discretion of the appellate court provided 
that it can be done without prejudice to the appellee. Such a provision 
by itself is not enough, however. An improved bar should make the argu- 
ment of additional grounds extremely infrequent. 

The federal rules still retain separate assignments of errors.‘* In addi- 
tion the appellant in his notice of appeal is to set out a succinct statement 
of the grounds of appeal.*s In his assignment of errors he may amplify or 
add to the grounds stated in the notice of appeal. In England the appel- 
lant is also to set out his grounds in his notice of appeal.** This require- 
ment of setting forth the grounds of appeal at the time the appeal is taken 
should decrease the number of frivolous appeals. The issues on appeal are 
crystallized at an early stage. On the other hand, the requirement for 
such prompt action may result in the defendant’s setting forth numerous 
and general specifications, whereas, if he had more time, he would set forth 
only a few objections of a specific nature. 


HEARING 


Appeals are to be heard and decided by the appellate court at the earli- 
est time possible with due regard to the rights of the parties.*”7 Criminal 
appeals are to have precedence over other appeals and are to be placed 
first upon the calendar for hearing.** The federal rules also give priority to 
criminal appeals.*® Appeals in cases where a death sentence has been im- 
posed are to have precedence over all other appeals. The defendant need 
not be present during the hearing of the appeal.’° But where appeal is on 
issues of fact his presence may expedite the disposition of the appeal. He 
may be and is frequently present in such cases in England. The court is 
not to reverse without argument by the appellant, either oral or upon 
written brief.“ This may work hardship on poor appellants in the absence 

44 Rules VIII and IX, p. IV. 

4 Rule ITI, p. III. 


# Form XXXIV, set out in Archbold, Pleading, Evidence and Practice in Criminal Cases 
(28th ed. 1931), 350. 


47 § 453. 
# § 454. 5° § 455. 
# Rule X, p. V. s Criminal Appeal Act, supra note 1, § 11. 


% § 456. In England, the appellant may set out his case and argument fully in his notice of 
appeal. See Form XXXIV, Archbold, Pleading, Evidence and Practice in Criminal Cases 
(28th ed. 1931), 350, 351. 
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of an adequate system of appeal forma pauperis. The court may order the 
rehearing of an appeal.5? A properly organized court will rarely exercise 
such power. 


RULES 


Rules for regulating the practice and procedure in appeals consistent 
with the provisions of the Code may be made by the appellate court.* 
This is entirely sound since there is no phase of procedure which can be 
better regulated by rules of court than appellate procedure. The legisla- 
ture is wholly unsuited to deal with the subject. The Court of Criminal 
Appeal may also lay down rules,5 as may the federal circuit courts of ap- 
peals under the Supreme Court rules.* 


DISMISSAL 


The appellate court may dismiss the appeal if the appellant does not 
prosecute it as required by rules of court.5? When an appéal is dismissed 
the clerk of the appellate court is to file with the clerk of the trial court a 
certificate that the appeal has been dismissed. If a defendant who is at 
large on bail pending the appeal breaks the condition of the undertaking 
that he will duly prosecute his appeal, the appellate court in addition to 
declaring the undertaking forfeited, may dismiss the appeal and may re- 
mand the case to the trial court for such further proceedings as are prop- 
er.5* Under the federal rules the circuit court of appeals may at any time, 
upon five days’ notice, entertain a motion to dismiss the appeal.5? How- 
ever, the court also has the authority on five days’ notice to entertain a mo- 
tion for the correction, amplification, or reduction of the record filed with 
the appellate court, and may issue such directions to the trial court in re- 
lation thereto as may be appropriate.” A too strict adherence to formali- 
ties may result in unjust dismissals. The English Criminal Appeal Rules 
wisely provide that non-wilful non-compliance with the rules may be 
waived and permit the appellant to correct his error and go on with his 
appeal if the court thinks proper.™ 

53 § 469. 

54 § 470. 

ss Criminal Appeal Act, supra note 1, § 18. 


8 Volume 291 U.S. n. 3, Official Reports of the Supreme Court, Preliminary Print, Rule XII, 
p. VI. Rules of the Court of Appeals for the District of Columbia, adopted Oct. 27, 1934, are 
set out in 73 F. (2d) X (1934). 


57 § 452. 
58 § 442. 6 Rule IX, p. V. 
9 Rule IV, p. III. * Criminal Appeal Rules (1908), rule 45. 
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STAY OF EXECUTION 


Execution of a sentence of death is stayed upon the taking of an ap- 
peal.” Execution of any sentence other than death is stayed upon filing 
with the clerk of the trial court a certificate of the trial judge or a justice 
of the appellate court that there is probable cause for reversing the judg- 
ment or modifying the sentence. The application for a certificate of prob- 
able cause is to contain a statement of the grounds upon which it is 
based.® A copy of the application is to be given to the prosecuting attor- 
ney. If the certificate is granted, it is to contain a statement of the 
grounds upon which it was granted. If execution of a sentence of imprison- 
ment has begun before a stay is granted, the granting of such stay is to 
suspend the further execution of the sentence. If a stay is granted, but 
the defendant is not at large on bail, he is to remain in the custody of the 
official in whose custody he then is.* 

Under the federal rules an appeal from a judgment of conviction stays 
the execution of the judgment, unless the defendant, pending his appeal, 
elects to enter upon the serving of his sentence. In England an appellant 
not admitted to bail is not treated like other prisoners. The Criminal Ap- 
peal Act directs that he be kept apart from other classes of prisoners.®’ He 
is to wear a prison dress of a different color from that worn by other con- 
victed prisoners. He is to be employed at work of an industrial or manu- 


facturing nature. If released on appeal he is to be paid a reasonable sum 
for his work. 


BAIL PENDING APPEAL 


Where the penalty is a fine only, a defendant upon filing a certificate of 
probable cause is entitled to bail pending appeal as a matter of right from 
any official having authority to admit to bail.“ Where any other sentence 
than a fine is imposed, bail lies as to bailable offenses in the discretion of 
the trial court or a justice of the appellate court.°° When a defendant thus 
released on bail has made default he shall be again admitted to bail only 
upon showing a proper excuse for default.” The condition of the under- 
taking when the defendant is admitted to bail shall be that he will duly 
prosecute his appeal and that he will surrender himself in case of affirm- 
ance, dismissal, or reversal and remanding for a new trial, and that he will 
not depart without leave.” 

Under the federal rules bail may be granted by the trial judge or by the 

& § 436. Rule V, p. III. 

*3 § 437. * § 14 (x). 

84 § 444. $ § 438 (1). 7 § 440. 

© § 443. % § 438 (2). ™ § 83. 
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circuit court of appeals, or, where the circuit court is not in session, by any 
judge of the court or by the circuit justice.” It must appear, however, 
that the appeal involves a substantial question which should be deter- 
mined by the circuit court. The circuit court may at any time upon five 
days’ notice entertain a motion to vacate or modify any order for the 
granting of bail.” In England the Court of Criminal Appeal or a judge 
thereof may admit to bail.’4 Bail is rarely granted.’ 


APPEAL FORMA PAUPERIS 


The Code nowhere expressly makes provision for indigent defendants. 
It does, however, provide rather strangely for the payment by the state of 
certain appeal items in all cases whether the appellant is rich or poor. The 
appeal papers including a transcript of the stenographic reporter’s notes 
are to be transmitted by the clerk of the trial court to the clerk of the ap- 
pellate court without charge to the appellant.” Upon application therefor 
the clerk of the trial court is to deliver to the defendant or his attorney a 
copy of the appeal papers.”’ In the other direction is a provision that 
judgment may not be reversed without argument by the appellant, either 
oral or upon written brief.” 

The Code lays down a very generous rule in providing for payment by 
the state for the appeal papers and for furnishing a copy of such appeal pa- 
pers to the appellant, irrespective of the financial status of the appellant. 
In England an appellant able to pay must pay for a copy furnished him 
but not for the papers transmitted to the Court of Criminal Appeal.’? If 
the appeal is well grounded it may be that the state should pay such ex- 
penses, though it is highly debatable whether there are not other claims 
upon the state more deserving of consideration. The defendant has to pay 
his own expenses in the trial court. If the appeal is without merit it is even 
more absurd to require that the state pay when the defendant is perfectly 
able to do so. 

As to indigent defendants with meritorious cases there can be no 
objection to payment for the appeal papers by the state. In fact in such 


” Rule VI, p. III. 

73 Rule IV, p. III. 

74 Criminal Appeal Act, supra note 1, § 14 (2). 

7s Archbold, Pleading, Evidence and Practice in Criminal Cases (28th ed. 1931), 321. 
® § 447. 77 § 450. ® § 456. 


19 Criminal Appeal Act, supra note 1, § 16. However, shorthand notes of the trial are not 
taken in all cases. Archbold, Pleading, Evidence and Practice in Criminal Cases (28th ed. 
1931), 327. 
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cases the state ought to furnish legal assistance as is done in England.* 
But where the appeal is not worthy of review there seems no good reason 
for furnishing legal aid or paying for the appeal papers. All that can be 
said for doing so is that a person who can afford to can take frivolous ap- 
peals. But the way to reduce such frivolous appeals and thus to secure 
equality between rich and poor is to authorize the appellate court to penal- 
ize frivolous appeals. 
SCOPE OF REVIEW 

The appellate court is to review all rulings and orders appearing in the 
appeal papers to the extent that it is necessary to do so in order to pass 
upon the grounds of appeal, whether any exception was taken in the trial 
court or not.** The court is also to review all instructions to which an ob- 
jection was made and which are alleged as a ground of appeal. The court 
in its discretion may also, if it deems that the interests of justice so require, 
review any other thing said or done in the case appearing in the appeal 
papers, including instructions to the jury. Where the insufficiency of the 
evidence to support the judgment is a ground of appeal the court is to re- 
view the evidence.” It may review the evidence whether its insufficiency 
is a ground of appeal or not. Where the appeal is by a defendant sentenced 
to death the appellate court is to review the evidence whether its insuffi- 
ciency is a ground of appeal or not. 

Thus the Code, like the federal rules, does not provide for review of the 
facts in the English sense, that is to say the hearing of witnesses and new 
evidence in the appellate court.* It does, however, provide for a review 
of the facts appearing in the record and transcript. In this sense, the 
sense in which it is so often used in the United States, review of the facts is 
' permitted. The possibility of review of the facts at least in this sense, and 
better in the English sense, seems wholly desirable. It permits an appeal 
on the merits. Errors oi fact do occur, as is well brought out in Professor 
Borchard’s Convicting the Innocent. When they do occur their effects are 
likely to be far more serious than errors of law. Errors of law are often 
hard to distinguish from errors of fact. 

Though the appellate court should have the power to review errors of 
fact it should not often be called upon to do so. The appellate court is 
further separated both as to time and place than is the trial court. The 
trial judge sees and hears the witnesses. Appellate courts are already 
overburdened with examination of legal issues. Review of the facts would 

% Criminal Appeal Act, supra note 1, § ro. 

* § 457 (1). 

8 § 457 (2). 8s Criminal Appeal Act, supra note 1, § 9. 
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be tiresome and time-consuming. It does not develop trial standards nor 
the law. To avoid abuse of the right, possibly the English rule of allowing 
such appeals only in the discretion of the trial and appellate courts should 
be adopted though it is hard to see how an appellate court could act on such 
an application without as detailed a record of the case as would be in- 
volved in appeal of right. However, a single judge might examine the rec- 
ord, and no oral argument be allowed, nor any presentation of the other 
side. The power to penalize appeals without merit might sufficiently dis- 
courage frivolous appeals. 

The Code provision making review discretionary as to matters not ob- 
jected to below seems sound. If the question had been raised below the 
error might have been corrected immediately. Defendants might purpose- 
ly hold back points in order to raise them on appeal. The usual conception 
of the function of an appellate court is that it exists to correct errors made 
below. To avoid hardship on the defendant the Code permits the appel- 
late court to review matters not raised below nor preserved in the appel- 
late court. This remedy is not far-reaching enough, however. The real 
remedy is to elevate the standards of the bar so that lawyers will almost 
invariably raise the question below. 


REVIEW OF SENTENCE 


The appellate court may review the sentence when there is an appeal 
from the sentence.* If an illegal sentence has been imposed upon a lawful 
verdict or finding of guilty by the trial court, the appellate court is to cor- 
rect the sentence to correspond to the verdict or finding, upon an appeal 
by the defendant from sentence or even from a judgment of conviction.* 
In England an appeal from the sentence even as to legality is only by 
leave of the Court of Criminal Appeal. 

The appellate court may review not only the legality but also the fair- 
ness of the sentence upon an appeal from the judgment or from the sen- 
tence on the ground that it is excessive.*’ It may reduce the extent or 
duration of the penalty if in its opinion the conviction is proper but the 
punishment imposed is greater than, under the circumstances, of the case 
it ought to be. 

If the appellate court is to have the power to review the sentence it 
seems a mistake not to permit it to increase as well as to decrease the sen- 

* § 457 (1). 

*s § 459 (1). 

% Criminal Appeal Act, supra note 1, § 3 (c). 

*7 § 459 (2). 
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tence.** Frivolous appeals would then be discouraged. In England the 
Court of Criminal Appeal may increase the sentence when the appeal is 
from the sentence.*® In Scotland the appellate court may increase the 
sentence whether appeal is from the sentence or conviction thus making it 
possible to discourage any kind of frivolous appeal. 

As an original proposition, however, it seems questionable whether 
appellate courts should have power to review the fairness of sentences ex- 
cept for corruption, arbitrariness and want of support in the evidence. 
Appellate judges rarely know anything of criminology, social case work, 
psychology and psychiatry. They are, therefore, not the best fitted persons 
to determine what the proper sentence should be for individual offenders. 
They often fail to follow their own previously stated standards of fairness. 
The sentencing function should be separated from that of guilt finding and 
placed in the hands of a group of experts to be known as a disposition tri- 
bunal. The decision of this tribunal should then be final except for cor- 
ruption, arbitrariness and want of support in the evidence. 


TECHNICAL REVERSALS 


The appellate court is not to reverse or modify any judgment unless 
fafter an examination of all the appeal papers it is of the opinion that error 
,was committed which injuriously affected the substantial rights of the 
/ appellant.*° There is to be no presumption that an error has affected the 


substantial rights of the appellant. 

One of the most frequent criticisms of appellate courts has been that 
they reverse for purely technical reasons. It should be remembered, how- 
ever, that comparatively few cases are appealed. But the fewness of ap- 
peals is not a wholly satisfactory answer. A single erroneous decision may 
affect hundreds or thousands of trials. Such decisions may encourage the 
taking of frivolous appeals with the hope of further technical reversals. 
The maintenance of trial court standards demands that the appellate 
court consider not only the guilt of the defendant but also whether or not 

88 An effort to allow the court to increase the sentence was defeated at the meeting of the 
Institute. 8 Proc. Amer. L. Inst. 267 (1930). 

8 Criminal Appeal Act, supra note 1, § 4 (3). 


% 3461. This section is objected to by Sir William Brunyate, The American Draft Code of 
Criminal Procedure, 1930, 49 L. Quart. Rev. 192, 204 (1933). He preferred the English mode of 
stating the rule, which according to him is that before condoning an irregularity of procedure, 
the court should be able to satisfy itself affirmatively that no substantial miscarriage of justice 
has resulted therefrom. If this is the English rule, it would seem to put too great a burden on 
the prosecution. Likely, however, the mode of stating the rule is of far less importance than the 
attitude of the court. Very probably the English Court of Criminal Appeal arrives at less tech- 
nical decisions than American appellate courts in jurisdictions where the Code rule exists. 
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he got a fair trial. Insistence on certainty in the law carries in its wake 
the drawing of sharp lines. Lack of the power to review a case fully or to 
dispose of it finally may result in technical decisions. 

Only the most uncritical optimist could hope, however, that the mere 
passage of a statute forbidding reversals except for substantial error would 
do away with technicalities. The attitude of the appellate court must be 
changed. The addition of occasional trial duties may help. A unified 
court system would be an advance. Criminal procedure should be simpli- 
fied and laid down by rules of court. Appellate judges should be appoint- 
ed. They should write fewer and shorter opinions. Trial judges should be 
appointed and given the power to control the trial of the case. They 
should be subject to supervision. More frequent waivers of trial by jury 
would eliminate or reduce reversals for misdirection and erroneous rulings 
on the admission or exclusion of evidence. Prosecuting attorneys should 
be appointed for long terms and subject to central supervision. The crim- 
inal bar must be improved. Law schools must engage in research in crim- 
inal law and procedure. Judicial councils and ministries of justice should 
be created and fostered. 


POWER OF APPELLATE COURT ON APPEAL FROM CONVICTION 


The appellate court is given the power to reverse, affirm or modify the 
judgment upon appeal from a judgment of conviction.* When the judg- 
ment is reversed it is either to order the discharge of the defendant or, if it 
thinks proper, to grant a new trial. When the appellate court orders a 
new trial it is to direct that such trial be had in the court from which the 
appeal was taken, unless the defendant applied in such court for reversal 
and the appellate court thinks that the trial court should have granted 
such application, in which case the appellate court is to direct in what 
court the new trial shall be had.®3 The new trial is to proceed in all re- 
spects as if no former trial had been had.®4 The former verdict or finding 
is not to be used or referred to in evidence or argument on the new trial. 

The power to order a new trial on reversal is in line with usual American 
practice. The Court of Criminal Appeal in England has no such power, 
however. The trial court cannot grant a new trial there either. In many 
cases where there is a reversal and remand for a second trial the defendant 
is never brought to trial. The power to order such a new trial seems neces- 
sary, however, to avoid the discharge of guilty defendants who were tried 
unfairly. But the whole administration of the criminal law ought to be 

* § 458. % § 465. 

* § 463. 4 § 466. 
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improved so that not more than one trial is necessary. There is much to 
be said for the English view that to allow a second trial is to harass the 
defendant. 

The Code does not, as does the English Criminal Appeal Act, author- 
ize the appellate court to change a verdict to guilty of some other count or 
part alleged in the indictment or to some other degree of an offense 
charged in the indictment. To allow this would increase the power of ap- 
pellate courts finally to dispose of cases. 


ENTERING OF JUDGMENT 


All judgments and orders of the appellate court are to be entered on the 
minutes.” It is suggested that if in any state it is thought proper that the 
court shall file written opinions in all cases this section should be amended 
to require such practice. A certified copy of the entry of judgment is to be 
transmitted to the clerk of the trial court and filed by him.%’ 

The suggestion as to the writing of opinions seems unwise. Opinions are 
not needed in all cases. Where a case is affirmed on well established princi- 
ples no opinion should be required. The writing of opinions takes much of 
the time of the court, indeed in many cases more than any other stage of 
the appellate process, such as the hearing and the conferences. The need 
of written opinions often delays the decision of the appeal a month or two 
or more after the hearing. The English practice of immediate decision 
right after the hearing, delivered orally by the court, except in cases of 
unusual difficulty and grave importance, seems preferable. 


SUMMARY 


The American Law Institute Code of Criminal Procedure sets out a 
system of appeal and appellate procedure containing a number of defects 
but for the most part one representing real improvement over existing 
American systems. 

Several defects in the Code appear. The Code does not go far enough in 
recommending discretionary appeal to the court of last resort when deci- 
sions of the intermediate court may be reviewed by the court of last resort. 
Where there are intermediate appellate courts, criminal appeals should be 
taken up directly to the court of last resort. The Code also permits the 
state to appeal. This results in delay and expense to the defendant. No 
provision is made for assisting an indigent defendant to defend such ap- 
peal, or to compensate him if the appeal is unsuccessful. The Code gives 
the defendant too long a time to appeal and does not make such time run 


9% § 5 (x) and (2). % § 467. 97 § 468. 
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from the date of conviction. No provision is made for setting out the 
grounds of appeal in the notice of appeal. The prohibition of reversal 
without argument by the appellant either oral or upon written brief may 
result in hardship to indigent appellants. The Code makes no provision for 
legal assistance at the hearing of the appeal. On the other hand provision 
is made for the transmission of all the appeal papers including a transcript 
of the stenographic reporter’s notes to the appellate court and for furnish- 
ing a copy of the appeal papers to the appellant without charge irrespec- 
tive of his financial status or the meritoriousness of his appeal. No provi- 
sion is made to furnish legal assistance at any stage. Provisions for penal- 
izing frivolous appeals by increasing the sentence or bringing the appeal 
on for summary hearing are not made. No provision is made for the hear- 
ing of witnesses or new evidence in the appellate court. 

The appellate court is authorized to review the fairness of the sentence 
but can only decrease it. Provision for appellate review of fairness is 
sound in the absence of a disposition tribunal. The setting up of a disposi- 
tion tribunal would dispense with the necessity of appellate review of fair- 
ness except for corruption, arbitrariness, and lack of support in the evi- 
dence. 

No provision is made in the Code to allow the appellate court to change 
a verdict to guilty of some other count or part alleged in the indictment or 
to some other degree of an offense charged in the indictment. The sugges- 
tion that written opinions in all cases be required seems unsound since it 
results in delay and congestion. 

But the advantages of the Code outweigh its disadvantages. Only one 
method of review, appeal, is to be allowed. Writs of error and of certiorari 
are abolished. Appeal is to be by notice of appeal filed in the trial court 
and served on the appellee. The trial court is to direct the stenographic 
reporter to transcribe his notes of the proceedings immediately upon the 
filing of the notice of appeal. Thus the narrative form of the record is not 
employed and the appeal papers are quickly and cheaply prepared. Prep- 
aration is taken out of the hands of the parties and placed under the direc- 
tion of the judicial organization. Bulkiness of the record is avoided by 
allowing the parties to stipulate for the omission of part of the appeal pa- 
pers. No separate assignment of errors is required and the appellant is re- 
quired to state the grounds of his appeal in his brief. Other grounds are 
permitted at the hearing of the appeal in the discretion of the appellate 
court where this does not prejudice the appellee. Criminal appeals are to 
be heard early and given precedence over civil appeals, and appeals where 
the sentence is death are given the earliest hearing of any. The appellate 
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court is permitted to make rules of practice and procedure upon appeal 
not inconsistent with the Code rules. The lax granting of bail is checked. 
No right to bail is granted except in cases where the penalty is a fine. In 
other cases of bailable offenses it is to lie in the discretion of the trial 
court or a justice of the appellate court. The appellate court is required to 
review the evidence, where the insufficiency of the evidence is a ground 
of appeal, authorized to review it whether made a ground of appeal or 
not and required to review it in death cases whether made a ground or 
not. Allowing the court to review matters not objected to seems sound as 
otherwise hardship may result though the basic remedy is to improve the 
bar so that such slips will not be made. The appellate court is authorized 
to correct legal mistakes made in sentencing. It is not to reverse any 
judgment for errors that are not prejudicial. Such a provision, however, 
expresses merely a pious hope unless it is accompanied by a change in 
judicial attitude. 

The Code does not attempt to deal with such matters as the organiza- 
tion or personnel of the appellate court. Yet proper organization may be 
as essential or more essential than the rules of procedure which govern 
appeals. But the highest importance must be assigned to personnel. 
Judges of character and ability can accomplish much in spite of anti- 
quated procedure and organization. Finally it must be remembered that 


appellate courts do not exist im vacuo. Reforms in appellate procedure, 
organization and personnel must be accompanied by improvements in the 
work of prosecuting attorneys, trial courts, and the bar. An enlightened 


public opinion possible only in a favorable intellectual climate must create 
a demand for improvement. 





COMMENT 


UNDUE INFLUENCE IN WILLS IN ILLINOIS 
Witrarp L. Kinc* 


OBERT LOUIS STEVENSON, in his Essay on Style, has pointed 
out that the human ear delights in expressions which repeat with 
slight variations the same or similar sounds. Sometimes such phrases 
form catchwords and we repeat them almost oblivious of their signif- 
icance. The tripping of the tongue lulls the intellect like an opiate. 
Who does not relish speaking the words “parallelepiped,” “estoppel in 
pais,” “territorial integrity,” “corporate entity,” or “trespass on the 
case”? Another such phrase is “undue influence.” The repetition of the 
nasal “n” combines with the “‘undoo—infloo” effect of the vowels to form 
a captivating catchword. 

“He undue-influenced me,” declared an old lady client in explaining 
why she had signed certain deeds at the request of her estranged husband. 
She spoke with the pleased air of a child who expects to be applauded for 
the intellectual feat of uttering the word “papa” to identify a man. She 
spoke as though it were only necessary to enunciate the words to end her 
difficulties. Patiently I asked her what her husband had done to induce 
her to sign the deeds, but she would only repeat “he undue-influenced 
me.”’ I started to explain to her what the words “undue influence” meant, 
but my explanation became lame and halting and finally degenerated into 
examples—none of which fitted her case in the remotest fashion. 

A few years later I was under the necessity of reading all of the cases in 
Illinois on undue influence. I found that the Supreme Court has been 
patiently explaining for years to the members of the Bar that the words 
“undue influence” do not mean what counsel think they mean. They are 
not an “open sesame” to broken wills and cancelled deeds. Out of one 
hundred and sixty cases in this State which I have examined, there are 
only eleven cases where a decree for contestants in a will contest on the 
ground of undue influence has been affirmed.’ And even in most of these 

* Member of the Illinois Bar. 


* Moyer v. Swygart, 125 Ill. 262, 17 N.E. 450 (1888); Hill v. Bahrns, 158 Ill. 314, 41 N.E. 
g12 (1895); Orchardson v. Cofield, 171 Ill. 14, 49 N.E. 197 (1898); Smith v. Heniine, 174 Ill. 
184, 51 N.E. 227 (1898); England v. Fawbush, 204 Ill. 384, 68 N.E. 526 (1903); Piper v. 
Andricks, 209 Ill. 564, 71 N.E. 18 (1904); Leonard v. Burtle, 226 Ill. 422, 80 N.E. 992 (1997); 
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eleven cases the emphasis is quite as much on testamentary incapacity as 
on undue influence. 

But first let us get our ancient history. While the union of the words 
“undue” and “influence” is of comparatively modern origin, the essential 
concept of coerced volition is old. Henry Swinburne, a civil lawyer, writ- 
ing in 1590, makes it appear that even before the passage of the Wills Act 
in 1540, testaments produced by fear, fraud or possibly by immoderate 
importunity, were void.? Shepard’s Touchstone of Common Assurances 
(1648)5 after stating two examples of wills, perhaps invalid because pro- 
duced by importunity, states: 

“But as touching these two last things, Quare, how they shall avail in the Wills of 
land which are not regulated so much by the Civill Law.” 

The last sentence makes it clear that the idea of invalidity of a will 
through importunity is of civil law origin.‘ 

Godolphin’s “Orphan’s Legacy”’ first published in 1674, discusses’ at 
some length the effect of fear, fraud or excessive importunity on wills and 
testaments. 

But the cliché “undue influence” is not used by Swinburne, Shepard or 
Godolphin. Not until the nineteenth century did those words come into 
general use in respect to wills. Holdsworth’ states that the courts of equity 
in the latter half of the seventeenth century relieved against fraud “and 
also undue influence.”’ This is, of course, true, but the case which he cites’ 
does not use the term “undue influence.” Kerly* indicates that the prin- 
ciples of the law of undue influence were first applied in the eighteenth 
century. He states, however, that “The principle on which relief would 
be given was not settled till Huguenin v. Baseley® came before Lord Eldon 
in 1807.” Lord Eldon uses the term “undue influence” in that case in 
setting aside a voluntary settlement made by a widow upon a clergyman 
who had obtained great influence over her. Eldon cites Bridgeman ». 


Dowie v. Sutton, 227 Ill. 183, 81 N.E. 395 (1907); Gum v. Reep, 275 Ill. 503, 114 N.E. 271 
(1916); Blackhurst v. James, 304 Ill. 586, 136 N.E. 754 (1922); Peters v. Fekete, 329 Ill. 268, 
160 N.E. 594 (1928). Perhaps this statement gives a false emphasis. There are other cases 
where a decree for proponents was reversed, but there is nothing to indicate in such cases that 
a new trial did not result in another verdict for proponents. 

2 Swinburne on Wills (7th ed. 1793), seventh part, §§ 2, 3, 4. 

3c. 23, p. 400. 


4 See Reppy and Tompkins, History of Wills (1928), 21, 22. 

5 Part 1, c. 17; part 3, c. 25, pars. 7, 8, 9. 

* 6 History of English Law (3d ed. 1923), 660. 

7 Vere Essex v. Muschamp, 1 Vern. 237 (1684). 

8 History of Equity (1890), 242, 243. 9 2 W. and T. Eq. Cas. 600, 14 Ver. 273 (1807). 
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Green.” Lord Wilmot refers to “undue influence” in that case in setting 
aside gifts made by a man to his valet apparently as the result of improper 
relations between them. Lord Hardwicke utters the phrase once in Bennet 
v. Vade™ in setting aside certain deeds, but “fraud and imposition” seem 
to be his favorite words in that case. There may have been isolated cases 
of the use of the term prior to that case, but, if so, I cannot find them. 

Certainly “undue influence” was not in general use as a subdivision of 
the law of wills until almost a hundred years thereafter. This is made clear 
by an examination of the treatises. Loveless on Wills, Tenth Edition, 
1809, and Roberts on Wills, Third Edition, 1826, discuss the invalidity of 
wills due to fraud or importunity, but never refer to “undue influence.’’” 
The first edition of Williams on Executors, published in 1832 (first Ameri- 
can edition, 1833), while it contains a discussion several pages in length 
on the effect of fraud, fear or over-importunity in the law of wills, uses the 
term “undue influence” only once, and that quite casually at the end of 
the discussion."? The third edition of Powell on Devises, published in 1827 
and edited by Thomas Jarman, refers to “restraint, duress, menace” and 
“over-importuning,” and never mentions “undue influence,’’** but the 
first edition of Jarman on Wills, by the same author, published eighteen 
years later (1844) does use the term." 

In the modern text books the words “undue influence” are used as a 
rubric or caption to refer to a whole body of law which has grown up 
around them. The quick, rank growth of this field of law is due, in my 
opinion, to the captivating character of the words “undue influence,” and 
to the vagueness of the term. It is interesting to compare the body of law 
surrounding these words after a hundred years with the much smaller and 
less developed body of law surrounding the word “duress” in the law of 
contracts after five hundred years of use.” 

The Supreme Court of Illinois did not begin to use the words “undue 
influence” until 1866 in Dickie v. Carter.” It is striking to compare the 


© 2 Ves. Sr. 627, Wilm. 58 (1755). 

"2 Atk. 324 (1742). 

® Loveless, Wills (roth ed. 1809), 146, 147; 1 Roberts, Wills (3d ed. 1826), 41. 

3 Williams, Executors (1st Am. ed. 1833), 33-37- 

“4 See p. 139. 

‘Sy Jarman, Wills (1st Am. ed. 1845), 30. It is significant that Jarman uses the term in re- 


porting the case of Mountain v. Bennett (1787), 1 Cox Eq. Cas. 353, and that the expression is 
not used in the case itself. 


* See 3 Williston, Contracts (1920), c. XLIII, “Duress.” 
*? 42 Ill. 376 (1866). 
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use of the term there with its modern use. It is not used in that case asa 
rubric or caption."* The words “undue influence” do not appear in the in- 
structions to the jury. Even the syllabus does not use the words, but re- 
fers instead to “improper influence.”” The Supreme Court held that even 
if the will had been made at the instance of the principal devisee, it would 
not be invalid “‘in the absence of all proof of fraud, compulsion or other im- 
proper conduct or of improper means.” Quite casually the court remarked 
that the record did not show any “illegal interference, improper conduct, 
or undue influence.” 

But in the next case, Brownfield v. Brownfield, the words “undue in- 
fluence” are on almost every page of the opinion. An avalanche of litiga- 
tion then started. Before 1870 there were three more cases; in the decade 
from 1870 to 1880 there were seven cases; from 1880 to 1890 eight cases; 
from 1890 to 1900 twenty-two cases; from 1900 to 1910 thirty-three cases; 
from 1910 to 1920 thirty-nine cases, and the same number from 1920 to 
1930.”° 

It soon became obvious that many lawyers and juries put quite a differ- 
ent interpretation on the words “undue influence” than did the Supreme 
Court. And why not? The word “undue” is in daily use in a different 
sense than it has in the expression ‘“‘undue influence.” In writing letters 
we may appropriately warn our correspondents not to attach “undue” 
importance to our views, or hope that they are not subjected to “undue” 
annoyance by our failure to write them. We state that we have an “un- 
due”’ regard for coffee or sweets; that we arrived home last evening at an 
“undue” hour, and that our wives and children have an “undue”’ par- 
tiality for us. In short, the word “undue”’ is in daily use as the mildest 
sort of an epithet. It does not connote the grossest compulsion and coer- 
cion as it does in the legal term “undue influence.” 


Early in the history of undue influence in Illinois the Supreme Court, 
while protesting that “undue influence is a species of constructive fraud 
which the court will not undertake to define by any fixed words” laid 
down the following definition: 


%8 The Supreme Court of Illinois was late in its cognizance of this rubric. The second edition 
of Miller’s Probate Practice (Irish) published in 1866, has a ten page chapter under the cap- 
tion “Of the Plea of Undue Influence.” See c. 14, 183-193. 


19 43 Ill. 147 (1867). 
2° This enumeration includes all cases where the Supreme Court considered the subject of 
undue influence in connection with a will. It does not include a large group of will contests 


where only the subject of testamentary capacity was considered by the court nor does it in- 
clude the cases where undue influence was considered in connection with deeds. 
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“Undue influence is ‘any improper or wrongful constraint, machination, or urgency 
of persuasion whereby the will of a person is overpowered and he is induced to do or 
forbear an act which he would not do, or would do if left to act freely.’ ”’™ 

This definition indicates how the rubric or caption of “undue influence” 
has swallowed up the old concept of a will procured by fraud discussed 
by Swinburne and Godolphin as well as by the other text writers prior to 
the general introduction of the term “undue influence.” The phrase “un- 
due influence” may be an entirely proper term to convey the idea of con- 
straint through over-importunity.* But the modern authorities deplore 
the confusion of fraud or deception with compulsion by importunity under aad 
the caption of undue influence.” 

It is true that if importunity amounting to coercion is present, fraud 
or deceit is also usually present, but it is confusing not to distinguish the 
two things. They are essentially different. It is submitted that if our 
Supreme Court would discard this time-worn definition of undue influence 
and make clear the distinction between a will produced by deceit and a 
will produced by importunity, a great service would be done for future 
generations. The present definition serves only to confuse the jury. To 
jurymen the definition is an invitation to set aside wills on any pretext 
that may occur to them. 

Ever since the case of Smith v. Henline*4 the Supreme Court has been 
engaged in limiting the effect of this definition. Instead of clarifying it 
they have (1) added further vague phraseology to it, (2) built up a high- 
ly technical law of evidence in reversing cases decided under it, (3) made 
acute distinctions on the language of the instructions given in such trials, 
(4) raised high standards of proof which the contestant must scale to per- 
mit his case to be submitted to a jury, (5) raised the standard of particu- 
larity of pleading by the contestant, and (6) shifted the burden of going 
forward with the evidence to militate against the contestant. 

Smith v. Henline, 174 Ill. 184, 51 N.E. 227 (1898), quoting from first edition of American 
and English Encyclopaedia of Law. It is to be noted that the definition was abandoned in the 


second edition of the work published in 1904. Nevertheless it still prevails in Illinois, Bigger- 
staff v. Wicks, 348 Ill. 129, 135, 180 N.E. 840 (1932), and the jury are so instructed in prac- 
tically every will contest. 

* “Tf a Man make his Will in his Sickness, by the over importunity of his Wife, to the end 
that he may be quiet, this shall be said to be a will made by constraint, and shall not be a good 
Will.”—Roll, C. J. in Hacker v. Newborn, 82 Eng. Rep. 834 (1654). 

*3 See 1 Page, Wills (2d ed. 1928), 21, 22; Rood, Wills (2d ed. 1926), § 175; Reppy and Tomp- 
kins, History of Wills (1928), 21, 22; Gifford, Will or no Will? The Effect of Fraud and Undue 
Influence on Testamentary Instruments, 20 Col. L. Rev. 862 (1920); Warren, Fraud, Undue 
Influence and Mistake in Wills, 41 Harv. L. Rev. 309 (1928). 

4 174 Ill. 184 (1898). 
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Additions to the Definition 

The following remark has been repeated by the Supreme Court in prac- 
tically every case: 

“The undue influence which will void a will must be directly connected with the 
execution of the instrument and operate at the time it is made.” 

It is hard to tell what the court means by this. A very good argument 
may be made from the cases that this rule requires that the persons 
charged with undue influence be shown to have been physically present 
at the execution of the will. 

The constant repetition of the rule is in the exact language as given 
above, coupled with the frequent comment by the court that no showing 
was made that the persons charged with undue influence were present at 
the execution of the will, indicate that this is what the Supreme Court has 
in mind when it uses these words.” As applied to importunity this is per- 
haps sound. Importunity amounting to compulsion probably could not 
exist unless the persons charged with it were present at the execution of 
the instrument. But, as applied to threats, deceit or fraud, such a rule is 
folly. Iago was not present when Othello strangled Desdemona. Obvi- 
ously the grossest fraud or deceit could exist without the physical presence 
at the execution of the will of the persons guilty of the fraud. However, 
the Supreme Court of this State makes no such distinction. It merely 
repeats: “Undue influence must be directly connected with the execution 
of the will, and operate at the time it is made.” 

Another addition which our Supreme Court has made to its definition is: 

“The influence must be such as to destroy the freedom of the testator’s will and 


render the instrument obviously more the offspring of the will of others than of his 
own.” 


2s See Schmidt v. Schmidt, 201 Ill. 191, 66 N.E. 371 (1903): “It is clear that the will was 
not and could not have been made as the result of the undue influence of Frederick W. and 
his mother over the testator as the evidence is uncontradicted that neither of them were pres- 
ent when the will was executed or had anything to do with bringing about its execution.” 
Woodman v. Illinois Trust and Savings Bank, 211 Ill. 578, 71 N.E. 1099 (1904): “Here there 
is no testimony whatever tending to show that either of the parties charged with having un- 
duly influenced the making of the will said or did anything whatever at the time of the execution 
of it, in any way calculated to influence the testator to make any of the devises or bequests 
therein mentioned.” Baker v. Baker, 202 Ill. 595, 67 N.E. 410 (1903); Cunniff v. Cunniff, 
255 Ill. 407, 99 N.E. 654 (1912); Moriarity v. Palmer, 286 Ill. 96, 121 N.E. 219 (1918), where 
in affirming decrees for proponents the court noted particularly that none of the persons al- 
leged to have exercised undue influence were present when the will was executed. Miller v. 
Blumenshine, 343 Ill. 531, 175 N.E. 814 (1931), where the persons alleged to have exercised 
undue influence were in the corridor of the hospital outside testator’s room when the will was 
prepared and executed and the court noted particularly that none of them were actually in the 
room when the will was executed. 
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This remark in this form appears in almost every opinion on the sub- 
ject, and the jury are usually so instructed. The instruction is ordinarily 
coupled with the statement that “mere persuasion or advice or the in- 
fluence of affection is not an improper influence.” In other words, advice 
or persuasion is proper provided it does not “destroy the freedom of the 
testator’s will.” Free will, indeed! What testator has a free will? A hobo 
might approximate it, but a testator under the law must have the capacity 
to recall “the natural objects of his bounty.” The fact that there are 
“natural objects of his bounty” surely implies some limitation on his free 
will. And every word of advice tends pro tanto to “destroy the freedom 
of the testator’s will.”” What is probably meant is that advice or persua- 
sion must not grow so importunate that it overcomes his will without con- 
vincing his judgment, so that the testator yields to it for the sake of peace 
and quiet. But the jury are hopelessly confused by these instructions, if 
they listen to them at all.” 


The Law of Evidence in Undue Influence 
In the course of the years the Supreme Court of Illinois has built up a 
great body of law on the exclusion of evidence in will contest cases. A trial 
chancellor recently remarked to me, that in a will contest, contestants 
could offer no evidence on the subject of undue influence but what pro- 


ponents would be able to cite Illinois cases to the effect that the evidence 
was inadmissible. 


The contestants themselves cannot testify because they are incompe- 
tent witnesses under the statute.”’ 


The testator’s statement, oral or written, that he was unduly influenced, 
or his statements tending so to show, are not admissible as they are in 
derogation of the will.** But his statements tending to show that he has 


* It is interesting to compare these usual instructions in Illinois with the instruction, to the 
jury, of Sir J. P. Wilde in Hall v. Hall, L.R. 1 P. & D. 481, 482 (1868): “Importunity or threats, 
such as the testator has not the courage to resist, moral command, asserted and yielded to for 
the sake of peace and quiet, or of escaping from distress of mind or social discomfort, these, if 
carried to a degree in which the testator’s judgment, discretion or wishes, is overborne, will 
constitute undue influence, though no force is either used or threatened.” 

27 Til. Cahill’s Rev. Stat. (1933), c. 51, § 2. 


** Dickie v. Carter, 42 Ill. 376 (1866); Rutherford v. Morris, 77 Ill. 397 (1875); Moyer v. 
Swygart, 125 Ill. 262, 17 N.E. 450 (1888); Hill v. Bahrns, 158 Ill. 314, 41 N.E. 912 (1895); 
Kaenders v. Montague, 180 Ill. 300, 54 N.E. 321 (1899); Wombacher v. Barthelme, 194 Ill. 425, 
62 N.E. 800 (1902); England v. Fawbush, 204 Ill. 384, 68 N.E. 526 (1903); Yorty v. Webster, 
205 Ill. 630, 68 N.E. 1068 (1903); Compher v. Browning, 219 Ill. 429, 76 N.E. 678 (1906); 
Floto v. Floto, 233 Ill. 605, 84 N.E. 712 (1908); Norton v. Clark, 253 Ill. 557, 97 N.E. 1079 
(1912); Martin v. Beatty, 254 Ill. 615, 98 N.E. 996 (1912); Abbott v. Church, 288 Ill. 91, 123 
N.E. 273 (1919); McCune v. Reynolds, 288 Ill. 188, 123 N.E. 317 (1919); Teter v. Spooner, 
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not been unduly influenced may be put in evidence by the propo- 
nents.”? 


The admission of a legatee tending to show that undue influence was 
exercised is not admissible against his codefendants and hence not ad- 
missible at all unless the legatee making the admission is the sole legatee 


or has a joint interest with the other legatees as distinguished from a com- 
mon interest.%° 


Evidence of influence upon the testator in any other matters than the 
execution of the will is not admissible. 


Testimony that the testator was easily influenced or was susceptible to 
influence is excluded as a conclusion of the witness.*” 


305 Ill. 198, 137 N.E. 129 (1922); Gregory v. Richey, 307 Ill. 219, 138 N.E. 669 (1923); Munz 
v. Bort, 307 Ill. 412, 138 N.E. 644 (1923); Prinz v. Schmidt, 334 Ill. 576, 166 N.E. 112 (1929). 
But see Reynolds v. Adams, go Ill. 134 (1878), that statements of the testator indicating a 
mind wearied by importunities may be admitted; and see Blackhurst v. James, 304 IIl. 586, 
136 N.E. 754 (1922), that revoked wills (ordinarily excluded by the above rule) may be ad- 
mitted where misspelled words in such wills prove (by the fact that the same words are mis- 
spelled in the will at issue) that the persons alleged to have exercised undue influence prepared 
the will in issue. 
29 Harp v. Parr, 168 Ill. 459, 48 N.E. 113 (1897); Baker v. Baker, 202 Ill. 595, 67 N.E. 410 
(1903); Waters v. Waters, 222 Ill. 26, 78 N.E. 1 (1906); Cheney v. Goldy, 225 Ill. 394, 80 N.E. 


289 (1907); Freund v. Becker, 235 Ill. 513, 85 N.E. 610 (1908); Pilstrand v. Swedish Methodist 
Church, 275 Ill. 46, 113 N.E. 958 (1916). 


3° McMillan v. McDill, r1o Ill. 47 (1884); Dowie v. Driscoll, 203 Ill. 480, 68 N.E. 56 (1903), 
Cunniff v. Cunniff, 255 Ill. 407, 99 N.E. 654 (1912); Kellan v. Kellan, 258 Ill. 256, 101 N.E. 
614 (1913). See this case criticiz-d in 3 Wigmore, Evidence (2d ed. 1923), 728, § 1738; the same 
author criticizes the rule in Vol. 2, § 1081. McCune v. Reynolds, 288 Ill. 188, 123 N.E. 317 
(1919); Powell v. Bechtel, 340 Ill. 330, 172 N.E. 765 (1930). “But such declarations are ad- 
missible where declarer has a joint interest instead of a common interest.” Campbell v. Camp- 
bell, 138 Ill. 612 (1891); Smith v. Henline, 174 Ill. 184, 51 N.E. 227 (1898), or where legatee 
making admissions is sole legatee; Lyman v. Kaul, 275 Ill. 11, 113 N.E. 944 (1916); but ad- 
mission of sole proponent not admissible where other legatees defaulted; Joyal v. Pilotte, 293 
Ill. 377, 127 N.E. 741 (1920). The basis of the principal rule is that it would be unfair to per- 
mit the interest of all the legatees to be swept away by the admissions of one legatee. As thus 
stated the rule would be as applicable to testimony of a legatee as to his admissions. However, 
the Supreme Court has recently held that the rule does not apply to exclude a legatee from 
testifying, Brownlie v. Brownlie, 351 Ill. 72, 183 N.E. 613 (1932). 


3* Waterman v. Hall, 291 Ill. 304, 126 N.E. 139 (1920); Grosh v. Saom, 325 Ill. 474, 156 
N.E. 485 (1927); Pollock v. Pollock, 328 Ill. 179, 159 N.E. 305 (1928); but see England v. 
Fawbush, 204 Ill. 384, 68 N.E. 526 (1903); Blackhurst v. James, 304 Ill. 586, 136 N.E. 754 
(1922), that such evidence might be admitted if direct connection is shown. 


3 Michael v. Marshall, 201 Ill. 70, 66 N.E. 273 (1903); Larabee v. Larabee, 240 Ill. 576, 
88 N.E. 1037 (1909); Lyman v. Kaul, 275 Ill. 11, 113 N.E. 944 (1916); Teter v. Spooner, 279 
Ill. 39, 116 N.E. 673 (1917). 
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Letters written to the testator cannot be introduced in the absence of 
proof that he acted upon them.+ 

Letters from him tending to show undue influence are not admissible 
because they would be in derogation of the will.*4 

Evidence of the financial condition of heirs who are disinherited is not 
admissible without proof that such condition was known to the testator, 
nor is evidence of the financial condition of a legatee who is alleged to have 
exercised undue influence is not admissible.*s 


Instructions to the Jury 


In the case of Yoe v. McCord* the trial court instructed the jury that if 
Yoe acquired such dominion or influence over McCord in relation to his 
property as to prevent the exercise of a sound discretion on his part in 
relation thereto, then the will would not be valid. The case was reversed, 
and the Supreme Court said: 

“We regard this instruction as erroneous, in that it does not embrace the element of 
fraud or wrong in the dominion * * *. To avoid a will the influence which is exercised 
must be undue, and this, in a legal sense, is something wrongful, a species of fraud.” 
But this appears to have been overruled in the case of Dowie v. Suttons’ 
where the court said that an instruction was proper which told the jury 
that if the testator was “so far under the dominion of any person as to 
prevent the free exercise of his judgment,” he was not of disposing mind 
and memory. It was argued that the word “dominion” in this instruction 
should have been qualified by the word “wrongful.” But the court said 
that “‘an influence exerted over another which deprives him of his free 
agency” cannot be other than wrongful. 

Again, in the case of Rutherford v. Morris,* an instruction was held 
erroneous which allowed the jury to consider the “equity or inequity of 
the will’ with other circumstances in the case in determining whether 
there was any undue influence. 

But this was reversed in the case of Pooler v. Cristman,*® where the court 
held that “inequality in the distribution of property may be considered 

33 Crumbaugh v. Owen, 238 Ill. 497, 87 N.E. 312 (1909); Snell v. Weldon, 239 Ill. 279, 87 
N.E. 1022 (1909). 

34 Supra, note 28. 

3s O’Day v. Crabb, 269 Ill. 123, ro9 N.E. 724 (1915). 

% 74 Ill. 33 (1874). 

37 227 Ill. 183, 81 N.E. 395 (1907). 

* 77 Ill. 397 (1875). 3 145 Ill. 405, 34 N.E. 57 (1893). 
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as a circumstance tending to establish undue influence . . . . but is not, of 
itself, sufficient for that purpose.” On the authority of the last case, in 
Dowie v. Sutton,” an instruction was approved which allowed the jury to 
take into consideration, in considering the question of undue influence, the 
propriety or impropriety, “the reasonableness or unreasonableness”’ of the 
will. But this appears in turn to have been overruled sub silentio in Don- 
nan v. Donnan,“ where the Supreme Court reversed the case because of 
the giving of substantially the same instruction. 


Higher Standards of Proof 


In 1906, the Supreme Court of Illinois adopted the rule that it is not 
sufficient for the contestants to show that the circumstances attending the 
execution of the will are consistent with the hypothesis of undue influence. 
“It must be shown that they are inconsistent with a contrary hypothe- 
sis.’’4? This rule has ever since been adhered to.** 

In effect this forces the contestants to prove their case beyond a reason- 
able doubt, as a crime must be proved, instead of by a preponderance of 
the evidence which is usually sufficient to permit recovery by the plaintiff 
in civil cases. 


In a great many cases the Supreme Court has approved the action of 
the trial court in withdrawing from the jury the issue of undue influence 
or has reversed for failure of the trial chancellor to do sa.*4 


4° 227 Ill. 183, 81 N.E. 395 (1907). 
#* 236 Ill. 341, 86 N.E. 279 (1908). 


# Compher v. Browning, 219 Ill. 429, 441, 76 N.E. 678 (1906), adopted from opinion of 
Lord Cranworth in Boyse v. Rossborough, 6 H.L. Cas. 2 (1857). 

43 Waterman v. Hall, 291 Ill. 304, 126 N.E. 139 (1920); Cunningham v. Dorwart, 317 IIl. 
451, 458, 148 N.E. 314 (1925). 

4 Wilbur v. Wilbur, 129 Ill. 392, 21 N.E. 1076 (1890); Thompson v. Bennett, 194 Ill. 57, 
62 N.E. 321 (1902); Yorty v. Webster, 205 Ill. 630, 68 N.E. 1068 (1903); Woodman v. Illinois 
Trust and Savings Bank, 211 Ill. 578, 71 N.E. 1099 (1904); Wickes v. Walden, 228 Ill. 56, 81 
N.E. 798 (1907); Bauchens v. Davis, 229 Ill. 557, 82 N.E. 365 (1907); Floto v. Floto, 233 II. 
605, 84 N.E. 712 (1908); Larabee v. Larabee, 240 Ill. 576, 88 N.E. 1037 (1909); Hutchinson v. 
Hutchinson, 250 Ill. 170, 95 N.E. 143 (1911); Bowles v. Bryan, 254 Ill. 148, 98 N.E. 230 (1913); 
Martin v. Beatty, 254 Ill. 615, 98 N.E. 996 (1912); Beemer v. Beemer, 256 Ill. 312, 100 N.E. 
135 (1912); Doyle v. Doyle, 257 Ill. 229, 100 N.E. 950 (1913); Lloyd v. Rush, 273 Ill. 489, 113 
N.E. 122 (1916); McCune v. Reynolds, 288 Ill. 188, 123 N.E. 317 (1919); Waterman v. Hall, 
291 Ill. 304, 126 N.E. 139 (1920); Daugherty v. State Savings Bank, 292 Ill. 147, 126 N.E. 
545 (1920); Chaney v. Baker, 304 Ill. 362, 136 N.E. 804 (1923); Gregory v. Richey, 307 III. 
219, 138 N.E. 669 (1923); Munz v. Bort, 307 Ill. 412, 138 N.E. 644 (1923); Pond v. Hollett, 
310 Ill. 31, 141 N.E. 403 (1924); Grantz v. Grantz, 314 Ill. 243, 145 N.E. 398 (1925); Britt v. 
Darnell, 315 Ill. 385, 146 N.E. 510 (1925); Grosh v. Acom, 325 Ill. 474, 156 N.E. 485 (1927); 
Pollock v. Pollock, 328 Ill. 179, 159 N.E. 305 (1928); Bailey v. Oberlander, 329 Ill. 568, 161 
N.E. 65 (1928); Flanigon v. Smith, 337 Ill. 572, 169 N.E. 767 (1930); Greenlees v. Allen, 341 
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Particularity of Pleading 

In 1928 the Supreme Court had an opportunity to strike a tremendous 
blow at the swarm of will contests which was oppressing it. In the case 
of Aler v. McClure,*’ in a strong dictum, they held that “It is not sufficient 
to aver undue influence as a conclusion. Facts must be stated warranting 
the conclusion and go to the extent of showing that thereby the testator 
was deprived of his free agency.” 

Of course, all of our pleadings both at common law and in equity are 
largely made up of conclusions of law and of fact. The device of discourag- 
ing certain classes of actions by requiring facts to be pleaded is an ancient 
one.“ 

In 1931, the Supreme Court affirmed the sustaining of a demurrer to a 
bill on the ground that the facts constituting undue influence were not 
sufficiently pleaded.‘? In this case they indicated that the contestants 
must set out the words the utterance of which is claimed to have induced 
the execution of the will. This, of course, is the same plan adopted by the 
English courts in the sixteenth and seventeenth centuries to discourage 
actions of defamation.** Apparently hereafter it will not be sufficient to 
allege that a wife procured the will by importunities which the enfeebled 
testator was unable to resist. That is no less a conclusion than that she 
procured the will by undue influence. Rigidly enforced, this rule will prac- 


tically abolish the will contest on the ground of undue influence except 
in those cases where the draftsman of the will is a substantial beneficiary. 


Burden of Going Forward with Evidence 


In January, 1934, the Supreme Court adopted a new rule‘? designed to 
put a heavier burden on contestants in will contests. Heretofore the pro- 


Ill. 262, 173 N.E. 121 (1931); Long v. Brink, 353 Ill. 549, 187 N.E. 508 (1933); Johnson v. 
First Union Trust and Savings Bank, 273 Ill. App. 472 (1934). In the following cases the with- 
drawal of the issue of undue influence by the trial court was held erroneous: Purdy v. Hall, 
134 Ill. 298, 25 N.E. 645 (1890) (beneficiary procured draftsman and was present at execution); 
Yess v. Yess, 255 Ill. 414, 99 N.E. 687 (1912) (beneficiary procured draftsman and acted as 
interpreter); Donnan v. Donnan, 256 Ill. 244, 99 N.E. 93 (1912) (beneficiary took testator to 
draftsman, testator could not read); Abbott v. Church, 288 Ill. 91, 123 N.E. 306 (1919) (bene- 
ficiary drew will.) 

4 329 Ill. 519, 161 N.E. 129 (1928). 

# See Cook, Statements of Fact in Pleadings under the Codes, 21 Col. L. Rev. 416 (1921); 
Whittier, Notice Pleading, 31 Harv. L. Rev. sor (1918). 


47 Heavner v. Heavner, 342 Ill. 321, 174 N.E. 413 (1931). 
“ Thayer, A Preliminary Treatise on Evidence at the Common Law (1898), 288. 
* Rule 25 of Sup. Ct., adopted Jan. 1, 1934. 
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ponents have been required first to produce their evidence to sustain the 
will, and then the contestants produced evidence. This was an advantage 
to the contestants. It forced the proponents to go into all of the circum- 
stances surrounding the execution of the will while the contestants could 
bide their time and fit their theory to the facts produced by proponents. 
By the new rule this is reversed: “In proceedings to contest the validity 
of a will, testament or codicil, the contestant shall in the first instance 
proceed with proof to establish the invalidity of such instrument; and the 
proponent may then present evidence to sustain the will, testament or 
codicil.” 
This adds yet another burden to the already heavily laden contestant. 


Fiduciary Relationship 


An expression which appears in most will contests and which, like 
“undue influence,” has proved captivating to courts and lawyers, is 
“fiduciary relationship.” Again the iteration of consonant sounds, the 
tripping of the tongue that lulls the intellect, may be observed. There is 
much brave talk in the cases on “fiduciary relationships.” I venture 
the suggestion, however, that the significance of a fiduciary relationship 
in a will contest is exactly nothing. 

In 1904, the Supreme Court declared: 

“Where a fiduciary relation exists between the testator and a devisee who receives 
a substantial benefit from the will and where the testator is the dependent and the 
devisee the dominant party and the testator therefore reposes trust and confidence in 
the devisee as in the ordinary relation of attorney and client, and where the will is 
written, or its preparation procured, by that beneficiary, proof of these facts establishes 
prima facie the charge that the execution of the will was the result of undue influence 


exercised by that beneficiary, and this proof standing alone and undisputed by other 
proof entitles contestants to a verdict.’’» 


The court here said that three elements raised the presumption of undue 
influence: 


A. A fiduciary relationship. 

B. Writing or procurement of the will. 

C. A substantial legacy to the person writing or procuring the will. 
But elements B and C raise the same presumption without element A. If 
a stranger to the testator wrote or procured the writing of a will in which 
he was a substantial beneficiary the same presumption—perhaps a 
stronger presumption, in fact—would arise. Ever since the Lex Cornelia 


5° Weston v. Teufel, 213 Ill. 291, 299, 72 N.E. 908 (1904). 
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(42 B.c.) it has been the law: “He who writes himself heir shall be in- 
famous and his legacy void.” 

If a red-haired man writes or procures a will in which he is a substantial 
beneficiary, a presumption of undue influence arises. Obviously the fidu- 
ciary relation is as immaterial as the red hair. The Supreme Court of 
Illinois has in effect so held, but the words “fiduciary relationship” still 
remain in the opinions and instructions to plague the courts and confuse 
the juries. 

Conclusion 


We thus find the courts of Illinois picking up a catch-word of compara- 
tively modern origin in the phrase “undue influence.”’ We find them strug- 
gling to define its vague content. We find them accepting a definition 
which, instead of restricting, expands its scope and effect. Then we find 
them struggling to prevent that expansion by every means which their 
ingenuity could devise. No one will say that their struggle has not been 
successful,—but what of the cost to litigants? Two generations of citizens 
of the state have spent untold wealth in litigating the significance of ‘“‘un- 
due influence.” Is it not time that this waste be stopped by a clear re- 


statement by the court of the whole subject in the light of modern methods 
and research? 


St “Si quis legatum sibi adscripserit, tenetur poena legis Cornelia, quamvis inutile legatum sit.” 


—Corpus Juris Civilis, Recognoverunt Adnotationibusque Criticus Instructum—Ediderunt D. 
Albertus, et al. (xoth ed. 1865), 905; Andrews v. Powis, 1 Lee 242 (Eccles. 1728). 

* That fiduciary relation is immaterial in the absence of writing or procurement of will by 
fiduciary see Waterman v. Hall, 291 Ill. 304, 126 N.E. 139 (1920); Cunningham v. Dorwart, 
317 Ill. 451, 148 N.E. 314 (1925); Jones v. Worth, 319 Ill. 225, 149 N.E. 793 (1926); Pollock 
v. Pollock, 328 Ill. 179, 159 N.E. 305 (1928). That fiduciary relation is immaterial in the 
absence of substantial legacy to person writing or procuring will see Compher v. Browning, 
21g Ill. 429, 76 N.E. 678 (1906); Trubey v. Richardson, 224 Ill. 136, 79 N.E. 592 (1906); 
Williams v. Ragland, 307 Ill. 386, 138 N.E. 599 (1923); Pond v. Hollett, 310 Ill. 31, 141 N.E. 
403 (1924). 





THE 
UNIVERSITY OF CHICAGO LAW REVIEW 


VOLUME 2 APRIL 1935 NUMBER 3 


THE BOARD OF EDITORS 


Epwarp H. Levi, Editor-in-Chief Josern T. Zo.tne, Legislation and 
Smwney Zatz ) Notes and Recent Administration Editor 

Boyp ManHIN Cases Editors Rosert B. SHaprro, Business Editor 
Sam ALSCHULER Grorcr HERBOLSHEIMER 

CHartes A. BANE TeLrorp HOLLMAN 

Arno BEcuT Josera Laus 

Lacey CaTRON Date ALLEN LETTS 

AMBROSE CRAM Ben Rac 

HERMAN J. De Koven BERNARD SANG 

SAMUEL EISENBERG ALFrep B. TETON 

WILLIAM FoRRESTER Jerome S. WALD 

LEONARD HARTENFELD ALVIN ZIMMERMAN 


E. W. Putrxammer, Faculty Editor 


NOTES 


THE GENERAL WELFARE CLAUSE OF THE CONSTITUTION 
AND THE VALIDITY OF PWA LOANS 


One of the more abstruse phases of constitutional law is the meaning and ex- 
tent of the so-called “general welfare” clause,‘ and the scope of Congress’ spend- 
ing power under it. The Supreme Court has rever passed on the question,’ and 
the few lower court decisions have adopted a conservative point of view’ which 
is directly in conflict with the view apparently taken by Congress.‘ The Con- 


* U.S. Const. Art. 1, § 8, cl. 1. 


* See Field v. Clark, 143 U.S. 649 (1892); United States v. Realty Co., 163 U.S. 427 (1896); 
Allen v. Smith, 173 U.S. 389 (1899). See also argument of counsel in Massachusetts v. Mellon, 
262 U.S. 447 (1923) at page 456. 


3 U.S. v. Boyer, 85 Fed. 425 (D.C. Mo. 1898); Amazon Petroleum Corp. v. Railroad Comm., 
5 F. Supp. 639 (D.C. Tex. 1934); Hart Coal Corp. v. Sparks, U.S. Attorney et al., 7 F. Supp. 
16 (D.C. Ky. 1934). 


4 Congress has adopted acts which could be justified only under a broad interpretation of 
the “general welfare” clause. Without this, there would be no justification for the Departments 
of Agriculture and Labor, the Bureaus of Mines and Fisheries, or any of the many relief meas- 
ures carried on by the Federal government. All of the Federal aids to education would also be 


47° 
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gressional view follows closely that expressed by many of the country’s early 
leaders, including Washington and Hamilton, while the more conservative view 
was taken by Madison, Monroe, Jackson and Buchanan.‘ 

The technique of the Supreme Court in this type of case has been, first of all, 
to look to the property rights of the plaintiff who asserts the invalidity of the 
statute in question, to determine whether he has such a claim as will make a 
justiciable controversy, and then to use language indicating that the problem 
is a political question for the determination of Congress, and beyond the scope 
of the court’s discretion.® This latter means of evading the necessity of passing 
on the merits of the issue by calling it a political question, particularly in the 
Mellon case, has been adversely criticized by thoughtful writers.’ It has, how- 
ever, long been used by the courts in avoiding the consequences of deciding par- 
ticularly troublesome questions of peculiar public import.* The policy of re- 
quiring an adversely affected property right in the plaintiff who, on economic 
grounds, challenges the constitutionality of an act has also been a useful means 
of escaping difficult decisions.» The necessity for such a right to make the ques- 
tion a “case or controversy’”’ within the scope of the court’s jurisdiction” is one 
of the oldest and best settled points of constitutional law, and is never seriously 
questioned." 

These issues are among those which have faced the courts in their considera- 
tion of cases arising under the Public Works Administration.” In Washington 


beyond Congress’ spending power under the narrow construction, but in this latter instance 


the courts have evidently assumed the grants constitutional. See Cornell University v. Fiske, 
136 U.S. 152 (1890); Wyoming v. Irvine, 206 U.S. 278 (1907). 

5 See historical discussions in Corwin, The Twilight of the Supreme Court (1934), c. IV; 
Corwin, The Spending Power of Congress—Apropos the Maternity Act, 36 Harv. L. Rev. 548 
(1923); Nicholson, The Federal Spending Power, 9 Temple L.Q. 3 (1934); Burdick, Federal 
Aid Legislation, 8 Corn. L.Q. 324 (1923). See also Tucker, Judge Story’s Position on the So- 
Called General Welfare Clause, 13 A.B.A.J. 363, 465 (1927). 


® Massachusetts v. Mellon, 262 U.S. 447 (1923). 

7 Finkelstein, Judicial Self Limitation, 37 Harv. L. Rev. 338 (1924); Finkelstein, Further 
Notes on Judicial Self Limitation, 39 Harv. L. Rev. 221 (1925); Weston, Political Questions, 
38 Harv. L. Rev. 296 (1925). Finkelstein, although favoring an extremely broad view of the 
doctrine of political questions, feels that there was ample ground for upholding the Maternity 
Act statute involved in the Mellon case on the merits of the case. 

5 Supra notes 2 and 7. Luther v. Borden, 7 How. (U.S.) 1 (1849); Mississippi v. Johnson, 
4 Wall. (U.S.) 475 (1867); Pacific Telephone and Telegraph Co. v. Oregon, 223 U.S. 118 (1912). 

° Massachusetts v. Mellon, supra, note 2; see Cherokee Nation v. Georgia, 5 Pet. (U.S.) 1, 
75 (1831). 

U.S. Const. Art. 3, § 2. 


™ Chisholm v. Georgia, 2 Dall. (U.S.) 419, 431 (1793); Muskrat v. U.S., 219 U.S. 346, 356 
(1911). 


" Title II of the National Industrial Recovery Act, P.L. No. 67, 73d Cong., rst Sess., 40 
USCA, c. 8 (1933). 
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Water Power Co. v. City of Coeur d’ Alene, the plaintiff company sought to en- 
join a loan made by the PWA to the defendant city for the purpose of erecting a 
municipal electric power plant which would operate in competition with the 
plaintiff. It was held that the loan was unconstitutional as a violation of the 
Tenth Amendment," and could not be justified under the “general welfare’ or 
“interstate commerce” clauses.** Furthermore, the plaintiff had such a property 
right, as owner of a waterworks business and as a taxpayer who would be sub- 
ject to the payment of an illegal tax, as would enable him to maintain the suit. 

In Missouri Utilities Co. v. City of California, Mo.," involving similar facts, 
a contrary result was reached. There the court concluded that the “general 
welfare” clause is broad enough to allow appropriations for relief of unemploy- 
ment national in scope, and the loan was, therefore, constitutional. And even 
assuming the unconstitutionality of the loan, the plaintiff did not have such a 
property right as would enable it to test the constitutionality of the loan. 

It is noteworthy that neither of these courts relied on the “‘political question”’ 
theory, but decided the issues on the merits of the particular cases.'? The two 
courts reached directly divergent results as to the sufficiency of property rights 
adversely affected to establish a “case or controversy.” As to the possibility of 
a property right in the private corporation’s franchise, both Idaho** and Mis- 
souri’® allow a municipality to enter the public utility business at any time with- 
out a special franchise. It therefore follows that in neither case did the private 
corporation have a contract right to a monopoly, but that it had, at most, a 
monopoly by legislative grace, subject to competition at any time by a munici- 


pality which desired to enter the electric business. On this theory, then, no 
property right of the plaintiff had been impaired.*° In both cases Harold Ickes, 


*3 District Court, D. Idaho, No. 1268 (1934), abstracted in U.S. Law Week, Vol. 2, No. 18, 
page 12. 

4 “The powers not delegated to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the people.” 

8 U.S. Const. Art. 1, § 8, cl. 3. 

%*8 F. Supp. 454 (D.C. Mo. 1934). 


"7 Supra, note 7. Had a political question theory been relied on, the courts would probably 
have been forced to use Massachusetts v. Mellon, supra, note 2, as authority. This case, al- 
though recognized by courts and by authorities as a denial of jurisdiction on this basis, is, in 
fact, a weak decision on this point. The court so intermingles its decision on this point with 
its ruling that there is no property right invaded that it might well be said that the latter is 
the decision of the case while the former is, at most, a dictum. Indeed, the decision of Massa- 
chusetts v. Mellon was stated to be “merely advisory” in Fidelity National Bank v. Swope, 
274 U.S. 123, 134 (1927). 


8; Idaho Comp. Stat. (1919), §§ 2371, 41009d. 
9 2 Mo. Rev. Stat. (1919), §§ 9079, 9089. 


2° Contra, Missouri Public Service Co. v. City of Concordia, 8 F. Supp. 1 (W.D. Mo. 1934), 
wherein a Federal District court in Missouri came to a contrary result without considering the 
statute giving the municipality the right to enter the public service business, but relied instead 
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as Administrator of Public Works, was joined as party defendant. That the 
company would have no right as a Federal taxpayer to enjoin a government 
official was conclusively decided by the Frothingham case.™ A local taxpayer 
may enjoin illegal acts by the municipality.” But since it is not illegal for these 
municipalities to enter the electric business, it is not illegal for them to accept a 
loan for the construction of a plant. Even if the loan is unconstitutional, the 
greatest harm that could come to the city would consist in the obligation to 
repay the loan, and this obligation it is already under if the loan is legal. The 
plaintiffs are, therefore, not harmed by the transaction, and their property in- 
terest as local taxpayers, since it is not adversely affected, should not warrant 
a suit.3 It would therefore follow that in neither of these cases has the plaintiff 
such a right, on any basis, as would sustain a suit by which the constitutionality 
of the PWA loans must be tested. 

But even assuming that such rights do exist, is the PWA beyond the scope 
of the “general welfare” clause? Both of the courts undertook to answer this 
question, with different results. The Missouri court adopted the broad con- 
struction of the clause suggested by Hamilton and followed by Judge Story, 
namely: that Congress does not have power to legislate generally, but may 
appropriate funds for the general welfare. The court further concluded that, 
since unemployment exists on a national scale, and since the only means by 
which it can be remedied is by granting funds to places where it does prevail, 
the loans by the PWA were constitutional, since they were appropriations for 
the general, and not the local, welfare. 

The Idaho court, on the other hand, adopted the view taken by a few other 
courts,*5 and disregarded the policies of the legislature and executive. By this 
means, it hel that Congress may not appropriate for purposes beyond the scope 
of the enumerated powers,” and that the “general welfare” clause is no more 
than co-extensive with them. 

Neither of the courts relied on the existence of an emergency”’ in an attempt 


on Frost v. Corporation Comm. of Oklahoma, 278 U.S. 515 (1929), holding that a franchise to 
operate a cotton gin in Oklahoma was more than a mere license, and constituted a property 
right protected by the Fourteenth Amendment. 

* Frothingham v. Mellon, decided in the same opinion with Massachusetts v. Mellon, 
supra note 2. 

= Crampton v. Zabriskie, 101 U.S. 601 (1879). 

+3 City of Allegan v. Consumers’ Power Co., 71 F. (2d) 477 (C.C.A. 6th 1934). It was here 
held that a power company has no standing as a Federal taxpayer or as a taxpayer and property 
owner of the city to question the constitutionality of a PWA loan. Certiorari to the Supreme 
Court was denied in 55 Sup. Ct. 100 (1934). 

“4 1 Story, Commentaries (sth ed.), §.975. See also 48 Harv. L. Rev. 806, 809 (1935) (note). 

*s Supra, note 3. 6 U.S. Const. Art. 1, § 8, cl. 2 et seq. 


27 Wilson v. New, 243 U.S. 332 (1917); Block v. Hirsh, 256 U.S. 135 (1921); Marcus Brown 
Holding Co., Inc. v. Feldman, 256 U.S. 170 (1921). 





474 THE UNIVERSITY OF CHICAGO LAW REVIEW 


to justify the act as constitutional. Nor has the Supreme Court found that an 
emergency national in scope exists today.** While the Missouri court, in holding 
that the PWA, as an aid to unemployment national in scope, was justified as an 
appropriation for the general welfare, came close to saying that an emergency 
exists, the Idaho court, in holding the PWA loan unconstitutional, made no 
attempt to justify it as an emergency measure. The Missouri decision logically 
held the loan constitutional without finding it necessary to go into the question 
of emergency, and it seems that courts, in considering this question, will not be 
forced to rely on emergency powers in supporting these loans. 

In view of the history and general acceptance of the view that expenditures 
for a great variety of purposes are within the power of the federal government, 
and not subject to close control by the courts, it seems likely that loans of this 
sort will be found constitutional. 


*8 See Nebbia v. New York, 291 U.S. 502 (1934), where emergency legislation of the state 
of New York was held valid without considering the existence of an emergency even within the 
state. See also Atchison, Topeka and Santa Fe Ry. Co. v. U.S., 284 U.S. 248, 260 (1932), 
where the court took judicial notice of the existence of a “depression,” and Home Building and 


Loan Assn. v. Blaisdell, 290 U.S. 398 (1934), where the court held that an emergency existed 
within the state of Minnesota. 





RECENT CASES 


Bankruptcy— Discharge—Trust Receipt as Creating Fiduciary Relation—[{United 
States].—Defendant, a retail dealer, secured an advance of the purchase price of an 
automobile by giving a bill of sale, a chattel mortgage, and a trust receipt. The trust 
receipt required the defendant to procure the written consent of the plaintiff before 
selling the car. Defendant sold the car without consent, kept the proceeds, and secured 
a discharge in bankruptcy, listing the plaintiff as creditor. Plaintiff, bringing an action 
for conversion of the car, met the plea of discharge by alleging that the sale was a wilful 
and malicious injury to the property and that it was committed in breach of a fiduciary 
relation, within §§ 17(2) and (4) of the Bankruptcy Act (30 Stat. 550 (1898), 11 
U.S.C.A., §§ 35(2), (4) (1927)), so that the discharge in bankruptcy would not bar him. 
Held, despite the “trust receipt’’ the parties were not in a trust relation within § 17(4). 
Davis v. Aetna Acceptance Co., 55 Sup. Ct. 151 (1934). 

The operation of § 17(4) of the present Bankruptcy Act has been limited by giving 
it the construction of similar provisions in the two preceding acts. The act of 1841 
excepted from discharge all debts arising “. . . . in consequence of a defalcation as a 
public officer; or as executor, .... or trustee, or while acting in any other fiduciary 
capacity.’’ 5 Stat. 441 (1841). Applying the ejusdem generis rule, the courts construed 
“fiduciary relation” to include only express, or technical trusts, like those enumerated. 
Chapman v. Forsyth, 2 How. (U.S.) 202 (1844); Wolcott v. Hodge, 15 Gray (Mass.) 547 
(1860); Williamson v. Dickens, 27 N.C. 259 (1844). Illinois, however, included within 
the exception all claims where any grounds for holding a trust existed. Matleson v. 
Kellog, 15 Ill. 548 (1854). In Hennequin v. Clews, 111 U.S. 676 (1884) the United States 
Supreme Court held that the act of 1867 (14 Stat. 533 (1867)), though phrased less 
specifically, excepted only debts arising from express trusts; this has been generally 
followed. Noble v. Hammond, 129 U.S. 65 (1889); Upshur v. Briscoe, 138 U.S. 365 
(1891); Svanoe v. Jurgens, 144 Ill. 507 (1893). The same construction has been placed 
on the act of 1898. In re Harber, 9 F. (2d) 551 (C.C.A. 2d 1925); Western Union Cold 
Storage Co. v. Hurd, 116 Fed. 442 (C.C. Mo. 1902); but see Williams v. Va-Carolina 
Chemical Co., 182 Ala. 413, 62 So. 755 (1913). Section 17(4) has been limited to debts 
arising from express trusts where the fiduciary relation existed before the debt. In 
re Burchfield, 31 F. (2d) 118 (D.C.N.Y. 1929); First National Bank of Enosburg Falls v. 
Pamforth, 90 Vt. 75, 96 Atl. 600 (1916). Although there may be a constructive trust, 
debts arising out of contract or agency relation are not within the section. In re Toklas 
Bros., 201 Fed. 377 (D.C.N.Y. 1912); American Agricultural Chemical Co. v. Berry, 
110 Me. 528, 87 Atl. 218 (1913); Clair v. Colmes, 245 Mass. 281, 139 N.E. 519 (1923). 

Noting the presence of the bill of sale and the chattel mortgage, the Supreme Court 
distinguished the principal case from one involving only a trust receipt. But, it would 
seem that even if there merely were a trust receipt, there could be no other result. Be- 
tween the parties, trust receipts have been held to create the relation of chattel mort- 
gage, General Contract Purchase Corp v. Bickert, 1o N.J. Misc., 958, 161 Atl. 830 (1932); 
McLeod-Nash Motors v. Commercial Credit Trust, 187 Minn. 452, 246 N.W. 17 (1932); 
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of conditional sale, Commercial Acceptance Trust v. Bailey, 87 Cal. App. 117, 261 Pac. 
743 (1927); White v. General Motors Acceptance Corp, 2 F. Supp. 406 (D.C. Ky. 1932); 
of agency, Foreign Trade Banking Corp. v. Gerseta Corp., 237 N.Y. 265, 142 N.E. 607 
(1923); of bailment, Commercial Credit Co. v. Peak, 195 Cal. 27, 231 Pac. 340 (1924); 
General Motors Acceptance Corp. v. Hupfer, 113 Neb. 228, 202 N.W. 627 (1925). In all 
these cases it is plain that the financier is more anxious to protect himself against the 
creditors of the borrower than against his dishonesty. The trust receipt, itself, under 
which the lender (the would-be cestui que trust) has legal title is not consistent with the 
conception of a technical trust which would come within the exception of § 17(4). It is 
fundamentally a security and not a fiduciary relation. Bloomingdale v. Dreher, 31 F. 
(2d) 93 (C.C.A. 3d 1929). 


Banks and Banking—Preferences—{Ohio].—Plaintiff, owner of two certificates of 
deposit on a bank, presented them to the bank, which cancelled them and marked them 
paid, giving plaintiff in payment two drafts upon correspondent banks. The bank hav- 
ing failed before presentment of the drafts, the correspondents refused payment. Plain- 
tiff claimed a preference under the Ohio statute (Ohio Throckmorton’s Ann. Code 
(1929), § 714), providing that a trust shall be impressed on the assets of any closed 
bank which draws a draft on another bank in payment of the proceeds realized from 
the collection of any negotiable instrument. Held, plaintiff is not entitled to a prefer- 
ence since the closed bank could not collect from itself and had no proceeds of collec- 
tion. Fulton v. Rundell, 190 N.E. 457 (Ohio 1934). 

The Ohio bank collection statute (Ohio Throckmorton’s Ann. Code (1929), §§ 711- 
714) similar to the Bank Collection Code, though worded differently, provides in gen- 
eral: (1) if a bank receives an item for collection after it has been closed, it shall return 
it; (2) if an item drawn by a depositor is presented to a bank fo: payment and the 
bank fails after having charged the maker but without having unconditionally paid 
the owner, the owner is entitled to a preference; (3) if a bank collects an item and fails 
before making unconditional payment, the owner is entitled to a preference. 

Provisions like the second have raised difficult questions of interpretation. The LI- 
linois cases have given the provision a rather broad construction. It has been held that 
one who had his own check certified is entitled to a preference because a deduction is 
immediately made in his account and he is given only conditional payment. McQueen 
v. Randall, 353 Ill. 231, 187 N.E. 286 (1933). A similar result has been reached where a 
depositor drew a bearer check on his account and on presentment received a check on a 
correspondent bank. People ex rel. Nelson v. Dennhardt, 354 Ill. 450, 188 N.E. 464 
(1933); as well as in the situation of the instant case where a draft was given in pay- 
ment of certificates of deposit. People ex rel. Nelson v. Joliet Trust and Savings Bank, 
237 Ill. App. 138 (1934). There has been, however, a tendency to construe strictly 
statutes giving preferences where there was none at common law. Thus, a statute pro- 
viding that where a bank “receives by mail, express, or otherwise a check with request 
that remittance be made therefor, the charging of such items to the drawee and remit- 
ting in an unpaid check create a lien.” N.C. Code 1931, § 218(c), subd. (14), has been 
held inapplicable to an over-the-counter transaction. Morecock v. Hood, 202 N.C. 321, 
162 S.E. 730 (1932). Moreover, it has been held that one who presents an item for 
payment is not entitled to a preferred claim under a statute (Ark. Acts 1927, no. 107, 
§ 1 subd. 7) providing for a preference to the owner of a remittance given by a bank as 
payment for the proceeds of collection of an item. Taylor v. First Nat. Bank of De 
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Queen, 184 Ark. 947, 43 S.W. (2d) 1078 (1931); Taylor v. Dermott, 185 Ark. 9, 45 S.W. 
(2d) 23 (1932). See Brown v. Fors, 206 Mich. 159, 253 N.W. 249 (1934). 

In the past Ohio has been somewhat free in granting preferences under the bank 
collection statute in the distribution of assets of closed banks. See 31 Mich. L. Rev. 
996 (1934). The court took the view that unless a broad construction was given to the 
statute it would merely re-enact the common law. Fulton v. Baker, 125 Ohio St. 518, 
182 N.E. 513 (1932); 7 Univ. Cinc. L. Rev. 709 (1933). This view has since been aban- 
doned for a more strict construction, on the ground that statutes in derogation of the 
common law should be strictly construed. Fulton v. Baker-Toledo Co., 128 Ohio St. 226, 
190 N.E. 459 (1934). 

In the instant case the appellate court had granted a preference under the Ohio 
statute (Ohio Throckmorton’s Ann. Code (1929), § 714), a provision of the third type, 
granting a preference where the item is collected but the owner not paid. The Illinois 
court allows a preference in this situation under Ill. Cahill’s Rev. Stat. (1933), c. 16a, 
§ 37(2), a provision of the second type, giving a preference where an item drawn by a 
depositor is presented for payment and though the account of the maker is charged 
the owner is not unconditionally paid. People ex rel. Nelson v. Joliet Trust Co., 277 Il. 
App. 137 (1934). 

It would seem that there should be no difficulty in refusing a preference under either 
provision where the transaction is as in the present case: (1) the account of the drawer 
or maker is not charged within the requirement of the presentment for payment pro- 
vision, (2) the bank has no proceeds realized from the collection of an item as provided 
in the collection provision. The case might however, be decided on broader grounds so 
as to dispose of the similar cases where drafts or cashier’s checks are purchased by 
withdrawal slips or bearer checks. These cases, though apparently subsumable under 
the presentment for payment section, are not the type that the collection code was 
intended to cover. 22 Ill. Bar J. 335 (1934); 32 Mich. L. Rev. 996 (1934); but see 29 
Ill. L. Rev. 523 (1934). The code was intended to facilitate the collection of checks. 
Consequently the presentment for payment provision under which preferences are 
given in these cases should be restricted only to the situation where the collection of 
checks is facilitated—the case where an item is sent to a drawee or payor bank for 
collection and remittance as the final stage in the process of the collection of an item. 
It would seem the provision should not be construed to apply where there is a purchase 
of a check or draft. 


Business Trusts—Merger of Legal and Equitable Estates—{Miss.|.— Plaintiff sued 
six defendants, trustees of a business trust, on a guaranty contract executed by them 
in the name of the trust. Although the defendants had not expressly contracted against 
personal liability, they claimed freedom from personal liability by virtue of a stipula- 
tion in the recorded trust instrument providing against the personal liability of the 
trustees and shareholders in contracts made in the administration of the trust. The 
trustees and the shareholders were the same six persons. Held, the trustees and the 
beneficiaries being the same persons, there was a merger of the legal and equitable 
estates in the defendants, so that the defendants were in the position of partners. 
Enochs & Flowers, Limited v. Roell, 154 So. 299 (Miss. 1934). 

Where the sole trustee of a business trust had acquired by endorsement all of the 
shares in the trust estate, it has been held that the legal and equitable estates had 





478 THE UNIVERSITY OF CHICAGO LAW REVIEW 


merged in the trustee so that his personal creditor could attach the trust property. 
Cunningham v. Bright, 228 Mass. 385, 117 N.E. 909 (1917). But it has been held that, 
though there may have been a merger originally where the trustees held all the shares 
in the trust, new life was imparted to the trust by the sale of some of the shares. Taus- 
sig v. Poindexter, 224 Mo. App. 580, 30 S.W. (2d) 635 (1930). 

\ A merger of the legal and equitable estates will occur when the settlor has declared 
A trustee for A, not because of the coincidence of the estates, but because the settlor 
has created no obligation which equity can enforce; one person as cestui que trust can 
have no obligation against himself as trustee./1 Perry, Trusts and Trustees (7th ed. 
1929), §§ 13, 347; 29 Yale L. J. 97 (1919). There will, however, be no merger where 
subsequent to the creation of the trust the sole beneficiary becomes the sole trustee if 
a merger would defeat the intent of the settlor or be unjust to third parties who have 
acquired interests in the property. Highland Park Mfg. Co. v. Steele, 232 Fed. 10 
(C.C.A. 4th 1916); McCreary v. Coggeshall, 74 S.C. 42, 53 S.E. 978 (1906); 4 Bogert, 
Trusts and Trustees (1935), § 908; cf. Greene v. Greene, 125 N.Y. 506, 26 N.E. 739 
(1891), and Doscher v. Wyckoff, 113 N.Y.S. 655 (1908); Swisher v. Swisher, 157 Ia. 55, 
137 N.W. 1076 (1912), and Sherlock v. Thompson, 167 Ia. 1, 148 N.W. 1035 (1914). To 
hold there is a merger in the case of a business trust not only violates the intent of the 
settlor that the trust continue as an active business, but also prejudices the interests 
of transferees of the shares by subjecting them to the possible risk of liability as 
partners and by postponing them to liens and dower which have accrued against the 
property of the cestui-trustee. See 29 Yale L. J. 97 (1919). 

If merger occurs only because one person cannot have an obligation against him- 
self, there can be no merger where two or more trustees are the only beneficiaries. 
A, B, and C, as trustees, owe obligations to A, B, and C, individually, as beneficiaries; 
and a trust or equitable obligation exists which equity will enforce. Harris v. Harris, 
205 Pa. 460, 55 Atl. 30 (1903); Hance’s Estate, 69 Pa. Super. 432 (1918); Restatement 
of Trusts (tent. draft 1930), § 95; see Julian v. Northwestern Trust Co., 255 N.W. 622 
(Minn. 1934). Should identity of trustees and beneficiaries lead to maladministration 
of the trust, equity can remove one set of trustees and substitute another. See Jn re 
Caswell’s Will, 197 Wis. 327, 222 N.W. 235 (1928); 4 Bogert, Trusts and Trustees 
(1935), § 908. 

Where business trusts are recognized, the traditional ground for holding benefi- 
ciaries liable as partners is that “control” is vested in them. Frost v. Thompson, 219 
Mass. 360, 106 N.E. 1009 (1914); see 1 Univ. Chi. L. Rev. 815 (1934). To hold that a 
partnership exists because of a merger is, perhaps, a roundabout way to give effect to 
the “control” of the beneficiaries over the trustees arising from identity of personnel. 
But even where the trustees own all or most of the shares of a business trust, if they 
are held liable it is because they are liable as principals on the contract, or as cestuis 
who are given a great amount of control by the trust instrument. See Allegheny Tank 
Car Co. v. Culbertson, 288 Fed. 406 (D.C. Tex. 1923) (trustees held 550 out of 650 
shares) ; Neville v. Gifford, 242 Mass., 124, 136 N.E. 160 (1922); but see Magruder, The 
Position of Shareholders in Business Trusts, 23 Col. L. Rev. 423, 433 (1923). Without 
resorting to the merger doctrine, the court in the principal case might well have held 
the defendants personally liable on the contract as trustees who did not stipulate 
against personal liability. Betts v. Hackathorn, 159 Ark. 621, 252, S.W. 602 (1923); see 
2 Univ. Chi. L. Rev. 328 (1935). 
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% Conflict of Laws—Negotiable Instruments— Negotiation by Forged Indorsement 
in Foreign Country—(U.S.].—The United States Veterans’ Bureau drew a check on 
the Treasury of the United States payable in the District of Columbia to X of Jugo- 
Slavia. Although the check was properly addressed and mailed, another person ac- 
quired possession of the check, forged X’s indorsement and presented it to a Jugo- 
Slavian bank, which cashed it in good faith without notice of the forgery. In due 
course the defendant bank having innocently acquired the check for value, presented 
it to the Federal Reserve Bank, as United States fiscal agent, and received credit. On 
discovery of the forgery the United States sued defendant for the amount paid as 
money paid under a mistake. Under the law of the District of Columbia where the 
check was both drawn and payable, the indorsee acquires no title by virtue of the 
forged indorsement; but under the law of Jugo-Slavia, as stipulated, a bona fide holder 
for value without notice acquires a good title despite the forged indorsement. Held, 
for defendant. The validity of the negotiation of an instrument brought into a country 
with the consent of the owner is governed by the law of that country; Jugo-Slavian law 
applies. United States v. Guaranty Trust Co., 55 Sup. Ct. 221 (1934). 

The obligation of a negotiable instrument is generally regarded as embodied in the 
instrument so that a transfer of the instrument transfers the right to collect the debt. 
See Spears v. Wilson Sewing Machine Co., 50 Mich. 535, 15 N.W. 804 (1883); Bigelow, 
/The Law of Bills, Notes and Checks (Lile’ s 3d ed. 1928), § 4; Norton, Bills and Notes 
(4th ed. 1914), 19. Consequently, when a negotiable instrument has been negotiated 
in a foreign country, the courts, influenced by this doctrine, hold that the person to 
whom the payor is liable is determined by the law governing the negotiation, rather 
than by the law governing the promise. This identity of the obligation with the in- 
strument further led the courts to regard the negotiation of an instrument as analogous 
to the transfer of a chattel and, hence, to apply to negotiation a rule similar to that 
governing the transfer of chattels: that the effect of negotiation is determined by the 
law of the place of the instrument at the time of the negotiation/The English courts 
took this view before the Bills of Exchange Act (45-46 Vict. c. 61 (1882)). Trimbey v. 
Vignier, 1 Bing. (N.C.) 151 (1833); Bradlaugh v. De Rin, L.R. 3 C.P. 538 (1868), 
L.R. 5 C.P. 473 (1870). An exception was made, however, in the case of inland bills 
of exchange, a bill drawn in England on an English drawee, and accepted in England, 
so that the indorsee acquired good title by an indorsement which was valid under the 
laws of England though invalid under the law of the place of the instrument at the 
time of the negotiation. Lebel v. Tucker, L.R. 3 Q.B. Cas. 77 (1867). Although § 72 
of the Bills of Exchange Act, 45-46 Vict. c. 61 (1882), provides that the formal validity 
and interpretation of an indorsement are not to be determined by the law governing 
the obligation of the payor or drawer, the Act gives no rules as to the acquisition of 
title to the instrument. Nevertheless, the subsequent Engiish cases continued to apply 
the same principle to the transfer of a negotiable instrument in a foreign country and 
to hold that a transferee, especially an indorsee, may acquire a good title to the instru- 
ment, even though the transfer would be invalid under the law governing the obliga- 
tion of the payor or drawee. Alcock v. Smith, [1892] 1 Ch. 238; Embericos v. Anglo- 
Austrian Bank, [1905] 1 K.B. 677; Koechlin v. Kestenbaum, [1927] 1 K.B. 889. See 
Dicey, Conflict of Laws (5th ed. 1932), 705, rule 172; Falconbridge, The Law of Banks 
and Banking (4th ed. 1929), c. 52, §§ 3, 4- 

The few American cases take the same view, McClintick v. Cummins, Fed. Cas. 
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No. 8, 699 (C.C. Ind. 1843); Clanton v. Barnes, 50 Ala. 260 (1873); Yeatman 0. Cul- 
len, 5 Blackf. (Ind.) 240 (1839); see Brabston v. Gibson, 9 How. (U.S.) 263 (1850); 
Direction der Disconto-Geselischaft v. United States Steel Corp., 267 U.S. 22 (1924). 
But where the indorsement of an instrument payable in New York was invalid un- 
der the law of the place of the instrument at the time of the negotiation but valid 
as tested by the law of New York, the indorsement was held sufficient to give the 
indorsee a valid claim against the maker, the court, however, expressing doubt as to 
whether the indorser acquired a claim against the indorsee. Everett v. Vendryes, 19 
N.Y. 436 (1859). Even though § 72 of the Bills of Exchange Act has no counterpart in 
the Negotiable Instruments Law, it would seem that the American courts are justified 
on common law principles in reaching the same result as the English cases. 

Modern writers favor the rule under which the acquisition of title to the rae 


instrument. Goodrich, Conflict of Laws (1927), 363; Lorenzen, Conflict of Laws rT 
lating to Bills and Notes (1919), 140; Restatement, Conflict of Laws (1934), §§ 52, 262. 
This rule is all the more desirable since it is identical with that of the Geneva Conven- 
tion on the Conflict of Laws as to Bills of Exchange of June 7, 1930, art. 3 and 4 (see 
Hudson and Feller, The International Unification of Laws Concerning Bills of Ex- 
change, 44 Harv. L. Rev. 333 (1930)), as well as that of the Geneva Convention on 
the Conflict of Laws as to Checks of March 19, 1931, art. 4 and 5 (Feller, The In- 
ternational Unification of Laws Concerning Checks, 45 Harv. L. Rev. 668 (1931)). The 
result of the instant case is unique in subjecting the drawer of a check to double li- 
ability under a single claim. This result can perhaps be justified since there is no reason 
why the risk of loss and negotiation of an instrument under a forged indorsement should 
be less for the maker than for subsequent holders if the instrument was intended to be 
negotiated abroad. 


f 
“-_ 
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Constitutional Law—Chain Store License Tax—{United States].—A West Virginia 
statute (W.Va. Acts 1933, c. 36), imposing a graduated license tax on chain stores with 
a maximum of $250 for each unit over seventy-five, defined store as “any store or mer- 
cantile establishment . . . in which goods, wares, or merchandise are sold.’’ Plaintiff 
operating a chain of a thousand and three gasoline stations filed a bill to restrain de- 
fendant, tax commissioner, from paying into the state treasury the taxes which plain- 
tiff had paid under protest. Held, (four justices dissenting) that plaintiff’s gasoline 
stations were “stores” within the statutory definition, and that, despite the fact that 
. gasoline chains, which handled but 5% in amount of the total chain business, paid 
under the statute 85% of the total chain store license tax, this was not such an arbi- 
trary discrimination against gasoline chains as to violate the fourteenth amendment to 
the Constitution. Fox v. Standard Oil Co. of N.J., 55 Sup. Ct. 333 (1935), reversing 
6 F. Supp. 494 (S.D.W.Va. 1934). 

The first attempts at chain store taxation were attacked as an unconstitutional 
denial of equal protection of the laws because they were thought not to satisfy the 
orthodox rule that classification for taxation must be reasonable and rest upon some 
ground of difference having a fair and substantial relation to the object of the legisla- 
tion so that all persons similarly circumstanced are treated alike. Becker and Hess, 
The Chain Store License Tax and the Fourteenth Amendment, 7 No. Car. L. Rev. 115 
(1928); 31 Col. L. Rev. 145 (1931); 44 Harv. L. Rev. 456 (1931); 80 Univ. Pa. L. Rev. 
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289 (1931). Cf. F. S. Royster Guano Co. 0. Va., 253 U.S. 412 (1920); Air-Way Electrical 
Appliance Corp. v. Day, 266 U.S. 71 (1924); Schlesinger v. Wis., 270 U.S. 230 (1926); 
Louisville Gas & Electric Co. v. Coleman, 277 U.S. 32 (1928); 43 A. L. R. 592 (1926). 
However, since State Board of Tax Comm. of Ind. v. Jackson, 283 U.S. 527 (1931) rec- 
ognized that chain stores enjoy sufficient economic advantages over “independents” 
to justify special taxation, graduated and non-graduated chain store taxes have been 
sustained. Southern Grocery Stores v. So. Car. Tax Comm., 55 F. (2d) 931 (E. D. S. C. 
1932) (maximum unit tax $150; gas stations excluded); Penny Stores, Inc. v. Mitchell, 
59 F. (2d) 789 (S.D. Miss. 1932), appeal dismissed 287 U.S. 672 (1932) (higher rate of 
income tax on chains with more than five units); Liggett Co. v. Lee, 109 Fla. 477, 149 
So. 8 (1933) (maximum unit tax $50; gas stations excluded); J. C. Penney Co. v. Die- 
fendorf, 32 P. (2d) 784 (Idaho 1934) (maximum unit tax $500; gas stations excluded) ; 
Safeway Stores v. Diefendorf, 32 P. (2d) 798 (1934) (same statute as preceding case). 
Contra, F. W. Woolworth Co. v. Harrison, 172 Ga. 179, 156 S.E. 904 (1931); cf. Liggett 
Co. v. Lee, 288 U.S. 517 (1933) (tax unconstitutional only in so far as it imposed higher 
rates for chains operating in more than one county), reversing in part Liggett Co. v. 
Amos, 104 Fla. 609, 141 So. 153 (1932); see 80 Univ. Pa. L. Rev. 289 (1931). And a 
statute which in effect taxes chain stores by imposing a license tax on merchants oper- 
ating distributing houses is not a denial of equal protection. Great Atlantic and Pacific 
Tea Co. v. Morrissett, 58 F. (2d) 991 (E.D.Va. 1931); aff'd 284 U.S. 584 (1931); Com- 
monwealth v. Bibee Grocery Co., 153 Va. 935, 151 S.E. 293 (1930); 73 A. L. R. 1481 
(1931); 85 A. L. R. 736 (1933). 

The principal casg does not involve the question whether a chain store tax, as such, 
is unconstitutional. It involves, rather, the question whether a graduated chain store 
tax, based solely on the number of units, disregarding income on valuation, resulting 
in gasoline chains paying a percentage of the tax grossly disproportionate to their per- 
centage of chain store business, is an arbitrary discrimination against gasoline chains. 
Cf. Liggett Co. v. Lee, 288 U.S. 517 (1933) (classification placing heavier burden on 
chains in more than one county is unconstitutional); Air-way Electric Appliance Corp. 
v. Day, 266 U.S. 71, 83 (1924) (a tax of foreign corporation based solely on number of 
shares of stock is unconstitutional). Chain distribution of gasoline is effected by a 
larger number of units with relatively smaller individual earning capacity compared 
with chains for the sale of other commodities, which have fewer units each with a 
greater earning power and investment. See tables in Standard Oil Co. of N.J. 0. Fox, 
6 F. Supp. 494 (S.D.W.Va. 1934). Consequently the argument of the economic ad- 
vantage of chain stores, used to sustain the separate classification of chain stores in 
the Jackson case, would not seem to justify the classification in the present case unless 
it can be argued that usually an increase in number means an increase in economic ad- 
vantage, so that the basis of classification is not clearly unreasonable even though it 
may be harsh in the given case and prevent a profit. (In the principal case most of 
plaintiff's stations although earning less than $100 each per annum had to pay the 
maximum tax of $250.) Cf. Packard v. Banton, 264 U.S. 140 (1924); Roberts & Schaef- 
fer Co. v. Emerson, 271 U.S. 50 (1926); People of State of N.Y. v. Latrobe, 279 U.S. 421 
(1929); J. C. Penney Co. v. Diefendorf, 32 P. (2d) 784 (Idaho 1934). 

It being sufficient that a classification has reasonable relation to some permitted 
end of governmental regulation, a classification based only on number would not seem 
to deny the equal protection of the laws; for it can be said that restriction of the nu- 





482 THE UNIVERSITY OF CHICAGO LAW REVIEW 


merical growth of chains regardless of their increase in capital or income is a permissible 
policy of taxation. Cf. American Refining Co. v. Louisiana, 179 U.S. 89 (1900); Watson 
v. State Comptroller of the State of New York, 254 U.S. 122 (1920); Roberts & Schaeffer 
Co. v. Emerson, 271 U.S. 50 (1926); Lawrence v. State Tax Comm. of Miss., 286 U.S. 276 
(1932). The Indiana court appears to have taken this view, saying ‘“‘chains are chains” 
and therefore gasoline stations may be included in a chain store classification. Mid- 
western Petroleum Corp. v. State Board of Tax. Comm. 187 N.E. 882 (Ind. 1933). 

Since gasoline filling stations are subject to excise and other taxes a chain store 
license tax expressly exempting them is constitutional. Liggett Co. v. Lee 288 U.S. 517 
(1933); Southern Grocery Stores v. S.C. Tax Comm.. 55 F. (2d) 931 (E.D.S.C. 1932); 
Great Ailantic & Pacific Tea Co. v. Maxwell, 199 N.C. 433, 154 S.E. 838 (1930); J.C. 
Penney Co. v. Diefendorf, 32 P. (2d) 784 (Idaho 1934). But see Winter v. Barrett, 352 
Ill. 441, 186 N.E. 113 (1933) (holding unconstitutional an occupational tax which 
exempted gas stations); see 89 A. L. R. 1432 (1934). In absence of express exclusion 
it has been held that these distinctions should cause gas stations not to be considered 
“stores” within the act. Wadhams Oil Co. v. State, 210 Wis. 448, 245 N.W. 646 (1932). 
See note, 43 Yale L. J. 1022 (1934); cf. McKenney v. City Council of Alexandria, 
147 Va. 157, 136 S.E. 588 (1927) (holding that a gasoline station is not within the scope 
of a tax on “all engaged in business of merchants”). However, the Indiana statute held 
constitutional in the Jackson case though not specifically mentioning gas stations, was 
construed to include them as “stores.’”’ Midwestern Petroleum Corp. v. State Board of 
Tax Comm., 187 N.E. 882 (Ind. 1933); see Zimmerman, The Challenge of the Chain 
Store Distribution (1931) 52; cf. Gunther v. Atlantic Refining Co., 277 Pa. 289, 121 Atl. 
53 (1923) (holding that a filling station is within the purview of a covenant against 
store buildings). The further fact that the West Virginia Legislature rejected a pro- 
vision excluding gas stations when the act was proposed may have influenced the court 
in the principal case. 

The severity of the tax in the principal case and the existence of doubt as to includ- 
ing gasoline stations within the construction of “‘stores’’ under the act may indicate 
that the Supreme Court will go far to sustain the constitutionality and extensive ap- 
plication of chain store legislation in the future. 


Corporations—Interested Director Voting for Salary of Officer—(Illinois]_—The 
d of directors of a corporation, pursuant to its by-laws, by resolution had fixed 
the salaries of its officers, including that of the plaintiff, the president, who was also a 
director. Subsequently the plaintiff and other officers informally agreed to accept re- 
duced salaries. The corporation having paid salaries at the reduced rate, plaintiff 
sought to recover the difference between the salary paid him and the salary as fixed by 
the board. Held, the record not disclosing what directors had voted for the resolution, 
plaintiff could not recover without showing either that he had not voted for it or that 
his vote was unnecessary for its passage. Moreover the agreement among the officers 
being for the benefit of the corporation, it could use it as a defense to plaintiff’s claim. 
Connors v. Swords Co., 276 Ill. App. 318 (1934). 

A director, being a fiduciary to his corporation, is disqualified from voting on any 
matter in which he is interested; any transaction in which he is interested is voidable 
whether or not the transaction is fair, if authorized or ratified only by including his 
vote. Consumers’ Ice & Coal Co. v. Security Bank & Trust Co., 170 Ark. 530, 280 S.W. 
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677 (1926); Voorhees v. Mason, 245 Ill. 256, 91 N.E. 1056 (1910); Parsons v. Tacoma 
Smelting Co., 25 Wash. 492, 65 Pac. 765 (1901); Fletcher, Cycopledia of the Law of 
Corporations (Perm. ed. 1931), § 936; but see Wheeler v. Pullman Iron & Steel Co., 143 
Ill. 197, 32 N.E. 420 (1892). The same is true if the presence of the interested director 
is necessary for a quorum. Curtin v. Salmon River Hydraulic Gold Mining and Ditch 
Co., 130 Cal. 345, 62 Pac. 552 (1900); Federal Life Insurance Co. v. Griffin, 173 Ill. App. 
5 (1912). But if the vote of the interested director was unnecessary, the resolution 
being passed by an independent majority of the board, the transaction is voidable only t| 
if unfair. Louisville, New Albany and Chicago Ry. Co. v. Carson, 151 Ill. 444, 38 N.E. 
140 (1894); Congress Hotel Co. v. Southgate, 209 Ill. App. 442 (1918); Fletcher, Cyclo- 
pedia of the Law of Corporations (Perm. ed. 1931), § 981. Applying this principle of 
the fiduciary relation of the director to his corporation it has been held that resolutions 
fixing salaries are voidable if the vote of the recipient was necessary to its passage or 
his presence to a quorum. Davis v. Pearce, 30 F. (2d) 85 (C.C.A. 8th 1928); Voorhees v. 

“Mason, 245 Ill. 256, 91 N.E. 1056 (1910). Such action of the directors may be ratified 
by the shareholders; and in the absence of fraud or unfairness the votes of the in- 
terested directors as stockholders may be counted, it being said that a stockholder is 
not a fiduciary to his corporation. Bates Street Shirt Co. v. Waite, 130 Me. 352, 156 Atl. 
293 (1931); Russell v. Peterson, 232 Pa. 113, 81 Atl. 136 (1911); Lowman v. Harvey 
Pierce Co., 276 Pa. 382, 120 Atl. 404 (1923); but see Wickersham v. Crittenden, 110 Cal. 
332, 42 Pac. 893 (1895); McNulta v. Corn Belt Bank, 164 Ill. 427, 45 N.E. 954 (1806). 
But if there were adopted separate salary resolutions for each office on which the in- 
terested director did not vote, under the usual rule the act would seem not voidable, 
McNab v. McNab & Harlin Mfg. Co. 62 Hun 18, 16 N.Y.S. 448 (1891). If this is the 
case, it would seem unfortunate to make the voidability of the resolution turn on a 
matter of form, and in at least one case it has been held that a joint salary resolution 
will be separated into parts, each of which is carried by a majority of disinterested 
directors. Funsten v. Funsten Commission Co., 67 Mo. App. 559 (1896); contra, Beha ». 
Martin, 161 Ky. 838, 171 S.W. 393 (1914). But the separate resolution theory does not 
always afford a solution. Thus, for example, in a corporation with four directors, two 
husbands and their wives, since husband and wife can be disqualified from voting for 
each other’s salary, it would be impossible even under separate resolutions for the di- 
rectors to fix their salaries as officers. See Budler Paper Co. v. Robbins, 151 Ill. 588, 38 
N.E. 153 (1894); Standard Furniture Co. v. Hotel Butler Co., 161 Wash. 109, 296 Pac. 
153 (1931); but see Cuneo v. Giannini, 40 Cal. App. 348, 180 Pac. 633 (1919). More- 
over, since the interested directors may vote as stockholders in ratifying their action 
as directors, it does not seem too extreme to set aside such a resolution only if there is 
fraud or bad faith on the part of the directors. Gordon Development Co. v. Warren 
Ranch, 35 Ariz. 254, 276 Pac. 839 (1929); Green v. Felton, 42 Ind. App. 675, 84 N.E. 166 
(1908); Neff v. Twentieth Century Silk Corp., 312 Pa. 386, 167 Atl. 578 (1933); cf. 
Wight v. Heublein, 238 Fed. 321 (C.C.A. 4th 1916). 

A salary resolution passed by directors and accepted by an officer is a contract be-}! 
tween the corporation and the officer subject to the ordinary mules of contracts, Ala- 
bama Lime & Stone Co. v. Adams, 218 Ala. 647, 119 So. 853 (1928); Sears v. Kings Coun- 
ty Elevated Ry Co., 152 Mass. 151, 25 N.E. 98 (1890). Ordinarily one seeking to im- 
peach a contract because of fraud or other inequitable conduct must affirmatively 
prove the facts on which he relies. Bailey v. Lisle Mfg. Co., 238 Fed. 257 (C.C.A. 8th 
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1916). Moreover, the acts of directors are generally presumed to be regular and in 
good faith until it is shown they are not. Borg v. International Silver Co., 11 F. (2d) 
147 (C.C.A. 2d 1925); Robinson v. Pittsburgh Oil Refining Corp., 14 Del. Ch. 193, 126 
Atl. 46 (1924); Mayger v. St. Louis Mining & Milling Co., 68 Mont. 492, 219 Pac. 
1102 (1923). 

If the decision in the principal case is to be justified at all, it must be either on the 
ground that the officers in agreeing between themselves to accept a reduction of salary, 
made a contract on behalf of the corporation which the corporation accepted; Snow v. 
Griesheimer, 220 Ill. 106, 77 N.E. 110 (1906); Jones & Dommersnas Co. v. Crary, 234 
Ill. 26, 84 N.E. 651 (1908); or that the corporation was the third party beneficiary of 
a contract between the officers. Lawrence v. Oglesby, 178 Ill. 122, 52 N.E. 945 (1899). 


x Corporations—Liability of Holding Company Shareholders for Statutory Assess- 
m 


ent on Insolvent Subsidiary Bank Stock—[Federal]—The Detroit Bankers Com- 
pany, a holding company, was organized to hold the shares of a national bank and 
several state banks. In order to centralize control the voting non-par shares were 
issued to the officers of the various banks for cash. The remaining shares, which were 
non-voting for five years, were issued to the stockholders of various banks in exchange 
for their stock. The charter provided: “The holders of stock of this corporation shall 


_be individually and severally liable (in proportion to the number of shares held by them 


respectively) for any statutory liability imposed on this corporation by reason of own- 


_etship of of capital stock of any bank . . . . and the stockholders . . severally 


\\ 


agree that such liability shall be enforced in the same manner as stetatory liability 
may now or hereafter be enforceable against stockholders of banks under the laws of 
the United States or the State of Michigan.” The only assets of the holding company 
were these bank stocks, so that upon failure of the subsidiary banks, the holding com- 
pany became insolvent. A suit was brought to enjoin the receiver of the national bank 
from enforcing the statutory liability against the stockholders of the holding company. 
Held, the stockholders must pay the assessment directly to the national bank receiver. 
Barbour v. Thomas, 7 F. Supp. 271 (E.D. Mich. 1933). 

The court in the principal case relied on the contractual relation created by the 
charter provision. Therein, the stockholders of the holding company assumed a lia- 
bility for the benefit of the creditors of the subsidiary banks as third party beneficiaries. 
By allowing the receiver of the subsidiary bank to recover directly from the holding 
company stockholders, the needless expense and delay of collection by the holding 
company receiver was avoided, and the full benefit of the assessment was given to 
those whom the statute intended to protect. 

The court, however, suggested that the same result would have been reached by a 
disregard of the corporate entity of the holding company had there been no provision 
for stockholders’ liability in the holding company charter and stock certificates. The 
statement is often made that where an attempt has been made to evade a statute by 
means of incorporation, the corporate fiction will be disregarded. U.S. v. Lehigh Valley 
Ry. Co., 220 U.S. 257 (1911); 1 Fletcher, Cyclopedia of the Law of Corporations 
(perm. ed. 1931), § 45; Wormser, Disregard of the Corporate Fiction and Allied Cor- 
porate Problems (1929), 40, 63. This generalization, however, gives no criteria for de- 
termining whether an evasion has been attempted in a particular case. It has been 
held that the creation of a “family” corporation to hold bank stock would not permit 
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the beneficial owners to avoid the statutory liability. Corker v. Soper 53 F. (2d) 190 
(C.C.A. sth 1931); 45 Harv. L. Rev. 580 (1932). There, since, the holding did not con- 
sist of a majority of the shares, obviously no centralization of control of the company 
was intended. The parent company in the principal case can be distinguished in that its 
primary purpose was to centralize control. In both cases, however, the fact that the 
holding companies were inadequately financed to meet the contingent liability attach- 
ing to bank stock can be considered as indicating an attempted evasion of the statute. 
To determine when a holding company is so inadequately financed as to justify a dis- 
regard of the corporate entity to the extent of holding its stockholders personally 
liable, its assets must be carefully scrutinized, Since the purpose of the statute is to 
rovide a “secondary”’ protection to depositors, equalling the stock of the depositary 
bank, 1 should not be consid ling re 
sufficient to satisfy that conti 
holding company has a wide and diversified portfolio consisting of many strong operat- 
.ing companies amply sufficient to satisfy any contingent liability on bank stock held, _ 
_ there should be no reason to hold its shareholders personally liable, And it is conceiv- 
able that a parent company, whose sole assets are stocks in a large number of sub- 
 sidiary banks widely distributed geographically, would be adequately financed to pro- 
tect creditors of failing banks by converting some of the stocks of their solvent banks 
‘nto cash. But, as a practical matter, since the double liability clause would render a 
bank-stock holding company insolvent whenever it became necessary to pay an assess- 
ment on more than one-half the shares held, there is always present a real risk that 
such a company will have inadequate assets. 

The difficulty of determining whether or not there is adequate financing and the 
desire to effectuate as completely as ible the protection to bank depositors intended 
‘by the statute may \ well fot 0 det ite rule that, whenever the assets of a holding 
company consist solely of bank stocks, its shareholders assume the contingent statu- \\ 
tory liability. ete eee Ae re 

“It is pérhaps unfortunate that the courts in such cases rationalize their decisions in 
terms of disregarding the corporate entity. When it is considered that the issue is 
primarily one of statutory policy, to speak of disregarding the corporate entity is not 
only unnecessary, but tends to obscure the real issue. See Douglas and Shanks, Insula- 
tion from Liability through Subsidiary Corporations, 39 Yale L. J. 193, 212 (1929). 


x Criminal Law—Merger of Conspiracy into Completed Offense—{New Jersey].— 
Defendant, indicted for conspiracy to commit embracery, defended on the ground that 
the crime of embracery having been committed, the conspiracy had merged into the 
completed crime. Held, the conspiracy did not merge into the completed offense. State 
v. Simon, 113 N. J. L. 521, 174 Atl. 867 (1934). 


At common law the doctrine of merger prevented conviction of a misdemeanor 
where a felony arising out of the same acts was proved. Rex v. Cross, 1 Ld. Raym. 711 
(K-B. 1701); Ludlerell’s Case, 6 Mod. 77 (O.B: 1703). The courts probably applied this 
rule in order to secure for the king the property forfeited on conviction of a felony, by 
forcing the prosecutors to try the felony. Clark, Criminal Law (Mikell’s 3d ed. 1915), 
§§ 9, 10; 1 Wharton, Criminal Law (12th ed. 1932), § 26. Moreover, persons indicted 
for misdemeanors had certain advantages in trial, such as the rights to have counsel, a 
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copy of the indictment, and a special jury, which persons indicted for felonies did not 
have. 1 Bishop, Criminal Law (9th ed. 1923), § 787 (2); Miller, Criminal Law (1934), 
§ 13; 1 Wharton, Criminal Law (12th ed. 1932), § 39. Consequently two felonies or 
misdemeanors do not merge. Waldeck v. U.S., 2 F. (2d) 243 (C.C.A. 7th 1924); Orr v. 
People, 63 Ill. App. 305 (1896); People v. Coney Island Jockey Club, 68 Misc. 302, 123 
N.Y.S. 669 (1910); 2 Wharton, Criminal Law (12th ed. 1932), § 1632. The principal 
case comes within this rule. Since a conspiracy to commit a felony may often be only a 
misdemeanor, under this rule proof of the felony would prevent conviction of the con- 
 spiracy. 

In this country, where the estates of felons are not subject to forfeiture and where 
no distinction is made between the rights of a defendant on trial for a misdemeanor and 
the rights of a defendant on trial for a felony, there are two theories of the doctrine of 
merger as applied to conspiracy cases. 

(1) The acts alleged to constitute the conspiracy are said to be part of the com- 
pleted | offense. See Siate v. Setter, 57 Conn. 461, 468, 18 Atl. 782, 783 (1889); People v. 
Thorn, 21 Misc. 130, 47 N.Y.S. 46 (1897). From this it would follow that punishment 
for both conspiracy and completed crime would place the defendant in double jeopardy 
for the same offense. This theory furnishes the background of statements that, if the 
defendant were convicted of both crimes, the sentence should be apportioned. Regina 
v. Button, 11 Q. B. Rep. 929 (1848) (wherein the English court repudiated the doctrine 
of merger); People v. Palmisano, 132 Misc. 244, 229 N.Y.S. 462 (1929). Actually, 
however, the conspiracy is a substantive crime involving acts not a part of the felony, 
and therefore punishable separately. Carter v. McClaughry, 183 U.S. 365 (1902); Wil- 
son v. State, 74 S.W. (2d) 1020 (Tex. Crim. App. 1934). 


Urea coquadaieenttaestompmamensiganelimtcenacnsinadnammmate 
of attempts into completed crimes. See dissenting opinion in Johnson v. State, 29 


N. J. L. 453 (1861); Hartman v. ». Commonwealth, 5 Pa. 60, 67 (1846); Sayre, Criminal 
Conspiracy, 35 Harv. L. Rev. 393, 399 (1922). But attempts are punished only be- 
cause the defendant has demonstrated a wrongful intent with serious enough overt 
activity to make him considered dangerous to the state. Arnold, Criminal Attempts— 
The Rise and Fall of an Abstraction, 40 Yale L. J. 53 (1930). There being no com- 
pleted crime to prosecute, the state must proceed on what it has; if the crime is com- 
pleted, there is no necessity for resorting to the attempt as a basis of prosecution. . 
People v. Lardner, 300 Ill. 264, 133 N.E. 372 (1921). The crime of conspiracy, however, . 
is designed to protect the state not from incomplete offenses, but from anti-social com- 
binations. The combination may be more dangerous than any of the ends which it 
contemplates. Sneed v. U.S., 298 Fed. g11 (C.C.A. sth 1924). Criminal liability for a 
conspiracy ought not to be taken away by its success. Heike v. U.S., 227 U.S. 131 
(1913). 

Occasionally in particular cases there are reasons for desiring to prosecute the con- 
spiracy rather than the felony. Thus, the statute of limitations may have run against 
the completed felony but not against the conspiracy, U.S. v. Rabinowich, 238 U.S. 78 
(1915); or the punishment for the conspiracy may be more severe than that for the 
completed felony, State v. Setter, 57 Conn. 461, 18 Atl. 782 (1889). In such cases the 
legislature seems to have sanctioned a separate conviction for the conspiracy. Cf. 
People v. Arnold, 46 Mich. 268, 9 N.W. 406 (1881). 

The generally established American rule denies that a conspiracy merges into a 
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successful felony. Stale v. Effer, 25 Del. 92, 78 Atl. 411 (1910); Commonwealth ». 
Walker, 108 Mass. 309 (1871); Johnson v. State, 29 N. J. L. 463 (1861); People ». 
Tavormina, 257 N.Y. 84, 177 N.E. 317 (1931); contra, Commonwealth v. Barnett, 196 
Ky. 731, 245 S.W. 874 (1922). Michigan has abolished the merger doctrine by statute. 
Mich. Comp. Laws (1929), § 17297. Considering the advantages which flow to the 
state from having both avenues of prosecution open, the general American rule seems 
to be well-founded. 


> Mortgages—Receiver’s Claim for Rent against Lessee Subsequent to the Mortgage 

—l[New Jersey].—A lease was executed subsequent to a mortgage. After default on the 
mortgage, the mortgagee filed a bill to foreclose. The tenant was not made a party to 
the foreclosure proceedings in which defendant was appointed receiver. The receiver 
distraining for rent, the tenant sought to enjoin the distraint proceedings on the ground 
that the lease had been terminated by the appointment of the receiver. Held, the lease 
was not terminated, for the appointment of the receiver did not constitute an eviction. 
Walgreen Co. v. Moore, 173 Atl. 587 (N.J. Eq. 1934). 

A tenant is bound by the terms of his lease until he has been evicted. Neither the 
filing of the bill nor the appointment of a rent receiver amounts to an eviction. Metro- 
politan Life Ins. Co. v. Childs Co., 230 N. “E. 205 
Oil Corp. v. Richfield Oil Corp., 234 App. Div. 199, 252 N.Y. Supp. 1017 Gan’ It was 
argued that the possession of the receiver is the possession of the mortgagee, see Bermes 
v. Kelley, 108 N.J. Eq. 289, 154 Atl. 860 (1931); New York Trust Co. v. Shelburne, 110 
N.J. Eq. 187, 159 Atl. 522 (1932); 2 Clark, Receivers (2d ed. 1929), § 963, and since the 
mortgagee claims under a paramount title, 2 Jones, Mortgages (8th ed. 1928), § 982, 
this amounts to an eviction of the tenant. See Keenan v. Jordan, 204 Ia. 1338, 217 
N.W. 248 (1925); Hoogestraat v. Donner, 209 Ia. 672, 228 N.W. 632 (1930). 

But the receiver is not in the position of the mortgagee, for the receiver acts not as 
an agent of the mortgagee, even though he be entitled to possession, but as an officer of 
the court to preserve the status quo during litigation. Desiderio v. Iadonisi, 115 Conn. 
652, 163 Atl. 254 (1932); Chicago Title and Trust Co. v. McDowell, 257 Ill. App. 492 
(1931); Tefft, Receivers and Leases Subordinate to the Mortgage, 2 Univ. Chi. L. Rev. 
33 (1934). 

Furthermore, even though it is conceded that the receiver is in the position of a 
mortgagee entitled to possession, it does not necessarily follow that there has been an 
eviction of the tenant, which will excuse his obligation to pay rent. A mere notice by 
the mortgagee to the tenant to pay rent to him has been held not to be such a hostile 
assertion of paramount title as to constitute a constructive eviction. Wilton v. Dunn, 
17 Q.B. 294 (1851); Towerson v. Jackson, [1891] 2 Q.B. 484; Drakford v. Turk, 75 Ala. 
339 (1883); 2 Jones, Mortgages (8th ed. 1928), § 982; 1 Tiffany, Landlord and Tenant 
(1912), § 73; 3 Tiffany, Real Property (2d ed. 1920), § 614. To have a defense on the 
ground of constructive eviction the tenant must attorn to the mortgagee either by pay- 
ment of rent after notice or other acts indicating assent to the mortgagee’s claim. West 
Side Trust & Sav. Bank v. Lopoten, 193 N.E. 462 (Ill. 1934); Anderson v. Robbins, 82 
Me. 422, 19 Atl. 910 (1890); Adams v. Bigelow, 128 Mass. 365 (1880). 

Moreover, the eviction argument defeats itself by its own premise. The receiver 
being considered in the position of the mortgagee, it becomes immaterial whether or not 
the tenant has been evicted, for eviction is a defense merely to the mortgagor’s claim 
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for rent. Even without an eviction the mortgagee, not being in privity of estate or con- 
tract with the lessee, has no claim for rent in the absence of attornment. Merchants 
Union Trust Co. ». New Philadelphia Graphite Co., 10 Del. Ch. 18, 83 Atl. 520 (1912); 
Bartlett v. Hitchcock, 10 Tl. App. 87 (1881); Burke o. Willard, 243 Mass. 547, 137 N.E. 
744 (1923); 2 Jones, Mortgages (8th ed. 1928), § 982; 1 Tiffany, Landlord and Tenant 
(1912), § 73. To hold there is an eviction of the tenant would defeat the purpose of 
receiverships as a conservation measure to protect the rights of the parties, especially 
in view of the possibility that the mortgagor may redeem and thus there might never 
be a final decree of foreclosure. 


% Sales—Liability of Manufacturer of Food Products to Consumer—{Michigan].— 
Plaintiff purchased pork from a retailer packed by defendant. Her husband died from 
trichinosis caused by eating the pork raw, and plaintiff brought suit against defendant 
for breach of warranty. Held, a warranty of fitness for consumption will not be implied 
to cover such an unusual use of a food product since only a very small amount of pork 
sold is eaten raw and the danger of infection is negligible if the pork is cooked. Cheli ». 
Cudahy Bros., 267 Mich. 690, 255 N.W. 414 (1934). 

Under modern practice in food distribution, where many intermediaries come be- 
tween manufacturer and consumer, it has appeared undesirable to limit the consumer 
to the traditional action against his immediate vendor for breach of an implied war- 
ranty of fitness for consumption. Some courts, unable to bridge the gap of lack of 
privity, hold there can be no implied warranty running with the chattel on which to 
found an action by the consumer against the manufacturer. Collins Baking Co. ». 
Savage, 227 Ala. 408, 150 So. 336 (1933); Newhall v. Ward Baking Co., 240 Mass. 434, 
134 N.E. 625 (1922); Chysky v. Drake Bros. Co., 235 N.Y. 468, 139 N.E. 576 (1925); 
Connecticut Pie Co. v. Lynch, 57 F. (2d) 447 (App. D. C. 1932); 28 Mich. L. Rev. 89 
(1929). But other courts do hold that an implied warranty of fitness runs with the 
chattel in the case of food products. Challis v. Hartloff, 136 Kan. 823, 18 P.(2) 199 
(1933); Hertsler v. Manshum, 228 Mich. 416, 200 N.W. 155 (1924); Curtiss Candy Co. 2. 
Johnson, 163 Miss. 426, 141 So. 762 (1932). The latter view is often made subject to 
qualifications. Thus, it has been held the warranty of the manufacturer is merely that 
the article was fit for consumption when it left his plant, the burden being on plaintiff 
to show it was not. Cudahy Packing Co. v. Boshin, 155 So. 217 (Miss. 1934). But if the 
food reaches the consumer in its original package it is presumed to be in the same con- 
dition then as it was when packed. Coco-Cola Bottling Works v. Simpson, 158 Miss. 390, 
130 So. 479 (1930); see Cudahy Packing Co. v. Boshin, 155 So. 217 (Miss. 1934). The 
principal case adds the qualification that the warranty extends only to fitness for con- 
sumption in the usual manner. 

Lack of privity does not prevent a manufacturer of food products from-being-tiable 
to a consumer because of negligence. Liggett & Myers Tobacco Co. v. Rankin, 246 Ky. 
65, 54 S.W. (2d) 612 (1932); Reichenbacher v. Cal. Packing Co., 250 Mass. 198, 145 
N.E. 281 (1924); Cassini v. Curtiss Candy Co., 113 N. J. L. 91, 172 Atl. 519 (1934); 
33 Col. L. Rev. 868 (1933). The difficulty of the consumer’s proving specific acts of 
negligence on the part of the manufacturer has led the courts to make certain conces- 
sions in favor of the consumer. Thus some courts have found negligence in the breach 
of a pure food statute resulting in injury to the consumer, who is a member of the class 
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intended to be protected by the statute. Benes v. Campion, 186 Minn. 578, 244 N.W. 
72 (1932); Burnette v. Augusta Coca-Cola Co., 157 S.C. 359, 154 S.E. 645 (1930). One 
court may, perhaps, be regarded as holding that the presence of a harmful substance in 
food amounts to negligence per se. Roswmailski v. Philadelphia Coca-Cola Co., 296 Pa. 
114, 145 Atl. 700 (1924). The doctrine of res ipsa loquitur has also been applied, the 
presence of the harmful substance giving rise to a presumption of negligence by the 
manufacturer. Coleman v. Dublin Coca-Cola Co., 47 Ga. App. 369, 170 S.E. 549 (1933); 
Nehi Bottling Co. v. Thomas, 236 Ky. 684, 33 S.W. (2d) 701 (1930); contra, Tonsman v. 
Greenglass, 248 Mass. 275, 142 N.E. 756 (1924); Perry v. Kelford Coca-Cola Co., 196 
N.C. 690, 145 S.E. 14 (1928). In any event plaintiff need only show the presence of an 


injurious substance in the food when it was shipped from the manufacturer’s plant 


and consequent injury to make out a prima facie case of negligence, Goldman & a ' 
man v. Sindell, 140 Md. 488, 117 Atl. 866 (1922); De Groat v. Ward Baking Co., 

N. J. L. 188, 130 Atl. 540 (1925); Campbell Soup Co. v. Davis, 175 S.E. 743 (Va. sa 
And the presence of the foreign substance at the time of shipment may be inferred. 
Doyle v. Continental Baking Co., 262 Mass. 516, 160 N.E. 325 (1928). The courts ap- 
parently being desirous of holding the manufacturer liable on one theory or another, for 
injury caused by defective food, the theory of an implied warranty of fitness running 
with the chattel seems commendable as the simplest way to reach the desired result. 


h — Salary Received by Trustee as Corporate Official—[Maryland].—A co-trus- 
ee, by virtue of the trustees’ holding one-half of the stock of a corporation in trust, was 
elected secretary of the corporation at a salary of fifty dollars per week. In an account- 
ing by the trustee, it was held, the cestui is entitled to one-half of the salary received 
without interest. Mangels v. Safe Deposit & Trust Co. of Baltimore, 173 Atl. 191 (Md. 
1934). 

The court relied on the well-established rule that a trustee will not be permitted 
to deal with his trust so as to gain profit for himself; he may not retain any advantage 
gained directly or indirectly because of his ition; Michoud v. Girod, 4 How. (U.S.) 
503 (1846); Magruder v. Drury, 235 U. S. 106 (1914); Linsley v. Strang, 149 Ia. 690, 126 
N.W. 941 (1910); Williams v. Barton, [1927] 2 Ch. 9; 3 Bogert, Trusts (1935), § 402; 
Lewin, Trusts (13th ed. 1928), 251. It is immaterial that the trustee rendered a fair 
equivalent to the estate, and that the estate has not been injured, for the rule rests on 
the rigid policy of equity against allowing the trustee to be in any position where his 
self-interest and his interest as trustee may possibly conflict. Hoyt v. Latham, 143 U.S. 
553 (1891); Kahn v. Chapin, 152 N.Y. 305, 46 N.E. 489 (1897); Perry on Trusts (7th 
ed. 1929), § 427; Pomeroy, Equity Jurisprudence (4th ed. 1918), § 958. The vigor of 
this policy led to a denial at first of any commissions to the trustee, in the absence of a 
provision in the trust instrument, for his work as trustee. Egbert v. Brooks, 3 Harr. 
(Del.) rr0 (1840); Green v. Winter, 1 Johns. Ch. (N.Y.) 26 (1814); Ayliffe v. Murray, 
2 Atk. (Eng.) 58 (1740); Barrett v. Hartley, L.R. 2 Eq. 789 (1866). That rule no longer 
prevails. Barney v. Saunders, 16 How. (U.S.) 534 (1853); Howard v. Hunt, 267 Mass. 
185, 166 N.E. 568 (1929); Loud v. Si. Louis Union Trust Co., 313 Mo. 552, 281 S.W. 
744 (1925). See 42 Yale L. J. 771 (1933). 

There is a tendency in some jurisdictions to regard the rule that a trustee may not 
profit from his trust as not inflexible. Thus one court allows a trustee commissions for 
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sales to the trust where the transaction is fair and the trustee charges no more than 
anyone else would. In re Estate of Ena, 24 Hawaii 414 (1918); In re Estate of Wichman, 
27 Hawaii 730 (1924). And it has been held that a trustee may be allowed commis- 
sions or advertising. In re Berri, 130 Misc. 527, 224 N.Y.S. 466 (1927). A salary asa 
saiesman has been allowed the trustee of an interest in a partnership on the ground 
that the salary resulted not from the trust but from work done independently of the 
trust. In re Lewis, 103 L.T. 495 (1910). 

vvhere the trustee of stock in a corporation is elected an officer of the corporation, 
the rule that a trustee may not profit from his trust has been used to compel the trustee 
to account to the estate for any salary received. Matter of Hirsch No. 1, 115 App. Div. 
367, 101 N.Y.S. 893 (1906); Pyle v. Pyle, 137 App. Div. 568, 122 N.Y.S. 256 (1010); 
In re Kirkman’s Estate, 143 Misc. 342, 256 N.Y.S. 495 (1932); In re Francis, 74 L. J. 
Ch. 198 (1905). In some cases, however, the trustee has been allowed to retain salary 
received as a corporate official. In re Berri, 130 Misc. 527, 224 N.Y.S. 466 (1927); In 
re Gerbereux’ Will, 148 Misc. 461, 266 N.Y.S. 134 (1933). Where a trustee has been 
given shares in a corporation expressly to enable him to qualify as a director, he may 
retain compensation received as director. In re Dover Coalfield Extension, Limited, 
[1907] 2 Ch. 76, [1908] 1 Ch. 65. Maryland, as the principal case indicates, will not 
allow a trustee to retain his salary as a corporate officer when he is elected by virtue of 
the stock held as trustee; but will allow him to retain the salary if he owns some stock 
in his own right and is elected by stock exclusive of the stock held in trust. Dailey »v. 
Wight, 94 Md. 269, 51 Atl. 38 (1902). 

Though it professes to follow the rule that a trustee may not profit from his trust, 
the court in the instant case has applied it in what seems to be a peculiar manner. The 
court reasons that because the trust estate consists of half of the corporation’s stock, 
the net return to the estate is lessened by half of the salary, and hence the trustee is 
accountable only for that amount. It would seem, however, that the reason of the no 
profit rule would dictate that the trustee should be deprived of all salary received, if 
deprived of any; the reason being not only to repair loss to the estate, but also to pre- 
vent temptation of the trustee. Wherever the transaction might lead the trustee into 
temptation to be disloyal and neglect the interest of the trust, any profit he gains 
should be taken away from him in order to discourage him from considering selfish 
interests. The profit is taken from him not only to make the estate whole for a loss 
occasioned in the particular instance, but also to have a deterring influence on this 
trustee and others in the future. 3 Bogert, Trusts (1935), § 492. Actually the trust 
estate lost nothing, the court admitting the trust had benefitted from the trustee’s 
services as an officer of the corporation. Morever, it hardly seems compatible with 
compensation for loss to exclude interest as the court here did. Furthermore, the de- 
cision in the principal case is objectionable as being capable of evasion by the simple 
expedient of doubling the salary. 


x Wills— Ademption—General or Specific Bequests—{Wis. |—Testatrix made two be- 
quests of “one hundred (100) shares of the common stock of the Ohio Oil Company.” 
On petition for construction of the will, the lower court held these bequests to be 
specific, because at the time of executing the will testatrix owned exactly two hundred 
shares of the common stock. It also held the bequest to be revoked and destroyed, 
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since the testatrix no longer owned the shares at her death. Held, these are general be- 
quests which are to be satisfied out of the general assets of the estate and are not de- 
pendent upon the existence of any specific property. In re Blomdahl’s Will, 257 N.W. 
152 (Wis. 1934). 

A specific legacy can be satisfied only by delivery to the legatee of the identical 
articles described, and if the testator parts with the specific property during his life, 
the legacy is destroyed, i.e., adeemed. Page, Wills (2d ed. 1928), § 1227. A general 
bequest may be satisfied by making use of any part of the general assets of the estate, 

_and is not chargeable upon any specific property. Jarman, Wills (7th ed. 1930), 1001 ff. 
It is possible that a legacy be charged against certain property and yet be payable out 
of the general assets if the specific property has been destroyed or given away; this is 
known as a demonstrative legacy. Williams, Executors (12th ed. 1930), 748. See anno- 
tation in 6 A.L.R. 1353 (1920). 

Because it is often impossible to tell whether the testator intended a particular gift 
to be specific, general, or demonstrative, certain rules of construction have been 
evolved. The English courts apply the rule that for a bequest to be held specific, it 
must identify particular property and must describe that property as belonging to the 
testator. Robinson v. Addison, 2 Beav. 515 (1840). It was held in Jeffreys v. Jeffreys, 
3 Atk. 120 (1743), that where the sum bequeathed is the same amount possessed by 
the testator, and the sum is a fractional one, the testator may be presumed to have 
intended a specific bequest. But the Jeffreys case has now been overruled in Jn re Will- 
cocks, [1921] 2 Ch. 327, the court stating, “It would be drawing too fine a distinction to 
hold that a legacy of stock was general where the sum happened to be a round sum, 
but was specific where the sum happened to be one which ran into pounds, shillings and 
pence.”’ Accordingly, in England the fact that the testator has bequeathed an amount 
exactly equal to the amount of that particular kind of property in his possession is in- 
sufficient to make the gift specific. Robinson v. Addison, 2 Beav. 515 (1840); In re Will- 
cocks, [1921] 2 Ch. 327. 

The American courts do not seem to apply as definite a test. Bequests have been 
held to be specific even though the particular property is not described as belonging to 
the testator, provided a construction of the entire will leads to the conclusion that the 
testator intended the bequest to be specific. Kunkell v. MacGill, 56 Md. 120 (1881); 
In re Mandell’s Estate, 252 Mich. 375, 233 N.W. 230 (1930). American courts differ, 
however, as to whether evidence is admissible to show that the testator at the time of 
the execution of the will owned an amount of the bequeathed property exactly equal to 
the bequest. Some of the American courts, notably those of New York, Maryland, 
Pennsylvania, Iowa, and New Jersey, follow the English rule and refuse to consider as 
relevant the fact that the testator bequeathed exactly as much in bonds or shares of 
stock as he owned at the date of the will. Evans v. Hunter, 86 Iowa 413, 53 N.W. 277 
(1928); Dryden v. Owings, 49 Md. 356 (1878); Savings Investment & Trust Co. v. Crouch, 
93 N.J. Eq. 311, 116 Atl. 696 (1922); Tift v. Porter, 8 N.Y. 516 (1853); In re Van Viiet, 
2 Misc. 169, 25 N.Y.S. 722 (1893); Nash v. Hamilton, 8 Ohio App. 66 (1918); Snyder’s 
Estate, 217 Pa. St. 71, 66 Atl. 157 (1907). But see 10 Mich. S.B.J. 273 (1931); cf. In re 
Freeman’s Will, 139 Misc. 301, 248 N.Y.S. 422, 425-427 (1931). Other American 
courts, however, consider the ownership of the same amount of property as one of the 
facts from which the testator’s intention may be deduced. Harvard Unitarian Society 
». Tufts, 151 Mass. 76, 23 N.E. 1006 (1890); Im re Largue’s Estate, 267 Mo. 104, 183 
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S.W. 608 (1915); Im re Ferreck’s Estate, 241 Pa. 340, 88 Atl. 505 (1913); Drake v. True, 
72 N.H. 322, 56 Atl. 749 (1903); Gardner v. Viall, 36 R.I. 436, 90 Atl. 760 (1914). And 
New Hampshire has gone so far as to hold that where testator bequeaths exactly as 
much in stocks or bonds as he then owns, it is to be presumed that the gift was intended 
to be specific, in the absence of evidence to the contrary. Drake v. True, 72 N.H. 322, 
56 Atl. 749 (1903); Jewell v. Appolonio, 75 N.H. 317, 74 Atl. 250 (1909). Cf. Morse v. 
Eben Converse, 80 N.H. 24, 113 Atl. 214 (1921). A gift of stock in a closed corporation, 
where the gift is of the exact amount owned by the testator, has been held to be suffi- 
ciently unique to import a specific legacy even in a jurisdiction which ordinarily re- 
fuses to consider the amount of the property owned at the time of execution of the will. 
In re Security Trust Co. of Rochester, 221 N.Y. 213, 116 N.E. 1006 (1917). Cf. In re 
Strasenburgh’s Will, 136 Misc. Rep. 91, 242 N.Y.S. 453 (1928). On the other hand, it 
has been successfully urged that a gift of bonds, particularly where their par value is 
mentioned, indicates an intention to give the value of the bonds in money to the lega- 
tee, and is therefore not specific. Gillaum v. Adderley, 15 Ves. Jr. 384 (1808); Matter of 
Newman, 4 Dem. (N.Y.) 65 (1886); Rote v. Warner, 17 Ohio C.C. 342, 9 Ohio C.D. 536 
(1899), affd. in 57 Ohio St. 633 (1899). But cf. Jeffreys v. Jeffreys, 3 Atk. 120 (1743). 

In the present case the court stated that the “circumstance of the ownership of the 
stock at the time of execution is not material’ (257 N.W. 152, 153), and indicated that 
specific identification of the property together with words of possession would be neces- 
sary for the court to find a specific legacy. This strict rule, similar to the one applied 
by the English courts, seems unnecessary to the actual decision. The court might well 
have recognized that ownership of the exact amount of the stock bequeathed was a 
factor to be considered, although it could not, by itself, make the bequest specific. 
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The Twilight of the Supreme Court: A History of Our Constitutional Theory. By 
Edward S. Corwin. New Haven: The Yale University Press. 1934. Pp. xxvii, 237. 
$2.50. 

To Professor Corwin’s brilliant research and writing during the past twenty-five 
years we owe a very large part of our present understanding of the history of American 
constitutional law. No one is better qualified than he to expound, in the light of that 
history, the relationship between currently accepted constitutional doctrines and the 
so-called New Deal legislation. In the Storrs Lectures delivered at Yale nearly a year 
ago and now published, this was his objective. In pursuing it, he has given a masterly 
account of the development of nearly all the important doctrines of constitutional law 
and of the attitudes and interests which gave rise to them." He predicts, and calls for, 
considerable judicial self-limitation, but he does not suggest that the Supreme Court 
will cease to possess and exercise important powers. The title now assigned to the lec- 
tures is, therefore, misleading. Accordingly, a somewhat detailed summary of their 
content will be attempted. 

“We are under a Constitution, but the Constitution is what the judges say it is.” 
Having quoted this statement of Chief Justice (then Governor) Hughes, Professor 
Corwin calls attention to the tenuous connection between the written Constitution and 
the vast majority of the doctrines of constitutional law.\He shows that there exist 
opposed sets of doctrines (each authoritative) whose existence side by side gives to the 
Supreme Court freedom to choose whether to sustain or to overturn the New Deal 
legislation.} Historically and from the standpoint of legal reasoning he finds the doc- 
trines which so limit Congressional power as to make that legislation of doubtful valid- 
ity to be less justifiable than the opposed doctrines. Today, he asserts, national gov- 
ernmental action of the type of the New Deal legislation is essential. He predicts that 
the social and economic needs of the nation will induce the Supreme Court to apply 
and extend those of the existing doctrines which make such legislation permissible. 

Moreover, he insists that with the Court’s freedom to choose there goes inevitably 
an equally broad moral responsibility. He suggests that “it is the plain duty of the 
Court to give over attempting to supervise national legislative policies on the basis of 


* The lectures are drawn, to some extent, from earlier writings of Professor Corwin, par- 
ticularly Congress’s Power to Prohibit Commerce—a Crucial Constitutional Issue, 18 Corn. L 
Q. 477 (1933) and The Spending Power of Congress, 36 Harv. L. Rev. 548 (1923). 

2 The inappropriate title is probably due to the publisher. He deserves reproach for several 
other reasons. The placing of the many notes at the end of the volume, rather than at the 
foot of each page, causes great inconvenience. The citation of cases by volume and page only 
requires the informed reader to look up dozens of cases which he would recognize were the 
names of the parties revealed. The constant reference to “J. Roberts,” “J. Holmes,” etc., 
offends the ear of the lawyer and unnecessarily perpetuates the belief of lay readers that nearly 
all judges are named John. In note 54 on page 191, the date should be 1904, not 1934; in line 3 
on page 146, the word “more” should be “less.”” 
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a super-constitution which, in the name of the Constitution, repeals and destroys that 
historic document. . . . [Having] done this the Court will be free to assume again the 
role, so powerfully claimed for it by Chief Justice Marshall, of pillar and supporter of 
the national power and its supremacy.’ 

It is important that at this time one so fully qualified as Professor Corwin should 
expound the relationship between accepted constitutional doctrines and the New Deal 
legislation. He has made an even more important contribution by attempting to in- 
terpret the history of virtually the whole of our constitutional law in terms of a few 
simple ideas and of the pressures of economic groups whose self-interest led them to 
advocate those ideas. 

The first two lectures, “Dual Federalism versus Nationalism, and the Industrial 
Process” and “The Property Right versus Legislative Power in a Democracy,” are 
concerned with the hundred and fifty year controversy over the division of power be- 
tween the nation and the states and the limits of governmental power to interfere in 
economic affairs. From the outset, two sets of antithetical ideas are found: national- 
ism (Professor Corwin’s more descriptive name for the centralistic tenets of the Fed- 
eralists) and dual federalism (his name for the opposed views of the Anti-Federalists; 
law as the expression of the popular will and law as discoverable just rules). Marshall’s 
nationalistic decisions were a brake upon Madisonian and Jacksonian dual federalism. 
These decisions created a set of constitutional doctrines to which the Court could and 
did return when, following the Civil War, we became socially and economically a single 
nation. The Taney court’s dual-federalistic decisions (without which the Union might 
not have possessed sufficient flexibility to survive the period of westward expansion 
with its creation of states of unequal economic maturity) created a set of opposed doc- 
trines. Meanwhile, Marshall’s higher law doctrine of vested rights and the later Four- 
teenth Amendment due process clause doctrines (given a laissez faire content by the 
pressure of interests desiring to prevent governmental regulation) were countered by 
the doctrine of the police power, derived from the Jacksonian idea of popular sover- 
eignty. The existence of these sets of opposed authoritative doctrines converted prece- 
dent from an obstacle to judicial freedom of choice into a shield for it. 

The judges realized that the basis of American prosperity was national and that if 
forty-eight states were permitted to subject business enterprise to differing regulatory 
measures this prosperity would be jeopardized; moreover, they became indoctrinated 
with capitalistic laissez faire principles. Consequently, in order to strike down state 
regulatory legislation under the commerce clause as well as under the Fourteenth 
Amendment due process clause, they expanded the concept of commerce among the 
states. But in the field of national power their laissez faire convictions led not only to 
the very doubtful holding that the due process clause of the Fifth Amendment limits 
Congress in matters of substantive law as the due process clause of the Fourteenth 
Amendment limits the states, but also to the invocation in the first Child Labor Case‘ 
of dual-federalistic doctrines to restrict congressional power under the commerce 
clause. Yet the Court, in other recent decisions, recognizing the necessity under mod- 
ern conditions that business enterprise be subjected to governmental regulation and 
that this regulation be coextensive with the national scope of business itself, has in- 
volved popular sovereignty and police power doctrines traceable to Jackson and the 

3 Pp. 182-183. 


4 Hammer v. Dagenhart, 247 U.S. 251 (1918). 
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Taney court and nationalistic doctrines traceable to Marshall.’ These doctrines, Pro- 
fessor Corwin believes, will predominate in the constitutional law of tomorrow. 

In the third lecture, “ ‘A Government of Laws and Not of Men’ in a Complex 
World,” Professor Corwin traces the presently accepted concepts of legislative, judi- 
cial, and executive power to their origins in the opposed views of law as expressions of 
will and discoveries of just rules and in the American version of Montesquieu’s doc- 
trine of the separation of powers. yThe theory that the discretionary power of the state 
is lodged in the legislature alone and must stay there, derived in part from colonial 
distrust of the executive power, is shown to have little relation to the distribution of 
power now sanctioned by the Supreme Court. Modern analysis reveals that judicial 
power itself involves freedom to choose and therefore legislative discretion. A rule 
that legislative power is non-delegable would strangle the legislature in a complex and 
changing society and result in the utmost minimization of governmental control. Ac- 
tually, the Supreme Court’s present doctrine, while forbidding one Jegislature to dimin- 
ish the powers of its successors, permits the delegation of legislative power whenever 
necessary for its effective exercise. The Court’s decisions have sanctioned the exercise 
by the executive of vast discretionary powers; “the net result is that our constitutional 
law and theory today ascribes to the President an indefinite range of ‘inherent’ powers, 
places these beyond the reach of Congressional curtailment, enables the President to 
receive and exercise delegated legislative powers of indefinite range, and attributes to 
him all nonjudicial discretion which either the Constitution or the laws of Congress 
permit.’”® In the field of judicial review of delegated legislation, Professor Corwin pre- 
dicts that the very necessity for expert particularization of general policies which calls 
for delegated legislation must gradually lead the Court to choose from among the 
many authoritative formulas those doctrines which confine its role to comparatively 
modest dimensions. 

The final lecture is concerned with the spending power of Congress. Hamilton be- 
lieved that the clause empowering Congress to levy taxes to provide for the general 
welfare meant what it said; Madison believed that it authorized expenditures to pro- 
mote only so much of the general welfare as was embraced in the specific legislative 
powers vested in Congress. Professor Corwin recounts the Court’s avoidance of the 
issue and the growth of Congressional action justifiable only under the Hamiltonian 
view. He points out that Congress, with an unlimited spending power, can evade all 
restrictions imposed upon it by the Court in the name either of dual federalism or of 
laissez faire higher law. Therefore, he concludes, even if the Court refuses to abandon 
those doctrines it has failed to ensure their effectiveness. 

The generalizations Professor Corwin has ventured are broad. But abstraction and 
speculation about the significant are of the essence of history. This interpretation of 
our constitutional history is the fruit of years of thinking by a master of the field. Per- 
haps Professor Corwin’s forecast of the future function of the Supreme Court is colored 
overmuch by his hopes and by his beliefs about what that function ought to be. Surely 
baseless is the thesis attributable to him because of his consent that the lectures be 
published under their present title—a thesis which he does not otherwise advance. De- 

5 Nebbia v. New York, 291 U.S. 502 (1933) and the line of cases extending from Southern 


Railway Co. v. United States, 222 U.S. 20 (1911) and the Shreveport Case, 234 U.S. 342 
(1914) to Stafford v. Wallace, 258 U.S. 495 (1922) are illustrative of these decisions. 


*P. 147. Much of this statement is based upon Myers v. United States, 272 U.S. 52 (1926). 
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cisions handed down since the delivery of the lectures seem to indicate that so much 
judicial self-limitation as he does predict may not occur. Borden’s Farm Products Co. v. 
Baldwin’ indicates, if the Gold Cases* do not, that the Court will not refrain entirely 
from interfering in economic affairs. Panama Refining Co. v. Ryan® seems to presage 
greater judicial control over subordinate legislation than Professor Corwin envisages. 
Mooney v. Holohan shows that the Court can still find new procedural guaranties in 
the due process clauses. But, notwithstanding the implications of these cases, the 
climate of opinion, legal and non-legal, which made possible such decisions as the 
Minimum Wage Case" and the first Child Labor Case seems to have altered. Today 
it appears to be certain that the Supreme Court will uphold legislation which the Court 
of yesterday would have deemed violative of the fundamental rights of individuals 
and corporations and of the reserved powers of the states. It is doubtful that Professor 
Corwin anticipated a greater revolution in constitutional law than this. 


Dovuctas B. Maccs* 
* Professor of Law, Duke University. 


Illinois Civil Practice Act Annotated (with Supplement). Oliver L. McCaskill, Editor- 
in-Chief. Chicago: The Foundation Press, Inc. 1933. Pp. XV, 664. $10.00. 

The Illinois Civil Practice Act confronted the lawyers of Illinois of January 1, 1934, 
with most of the awe-inspiring generalities of the typical codes. True, some of the 
most scarey of the stuffed shirts had been omitted: law and equity were not to be 
jeopardized by an operation removing their “distinctions,” and the substantive law 
rights of many trustees, such as assignees for collection, and partial assignors, were 
not put to the test of legal battle by that ghost-like “real party in interest.’’ But these 
attempts at debunking are at least partly offset by the inclusion of most of the more 
recent code reforms, and these have often been couched in the same types of glittering 
generalities that have proved so vexing to common’ law lawyers. 

True, many another bar had faced a new practice code without effective text-book 
aid, and had survived—but how awkward and how disappointing had been those first 
skirmishes. Few took consolation in the fact that the code suffered more than the 
lawyers; no friend of the code applauded when so often the court, too blind to see the 
“spirit of the code” or perhaps too dazzled by the generalities, could find nothing be- 
hind the bold front other than ‘an imbodiment of the rules of pleading as they existed, 
with some omissions and numerous imperfections.’ 

The committee on Civil Practice Act of the Illinois State Bar Association, with 
laudable understanding, recognized that the enactment of the act has not terminated 
its duties. The effectiveness of the reforms lay not in the generalities of the act, nor 
even in the rule making power given the Supreme Court by the Act, but in the friendly 


755 Sup. Ct. 187 (1934). 

* Norman v. Baltimore and Ohio Railroad Co., Nortz v. United States, and Perry v. 
United States, all decided February 18, 1935. 

955 Sup. Ct. 241 (1935). 

© 55 Sup. Ct. 340 (1935). 

™ Adkins v. Children’s Hospital, 261 U.S. 525 (1923). % 247 U.S. 251 (1918). 

* Justice Barculo, in Alger v. Scoville, 6 Hon. Prac. (N.Y.) 131 at 140 (1851). 
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interpretation given by both the lower and the higher courts. Little would be gained 
unless the lawyers were aided and the courts guided. Fortunately Professor McCaskill 
was available for the duties of Editor-in-Chief; capable assistants were to be had in 
Albert E. Jenner, Jr., and Walter V. Schaefer; and many members of the bar, including 
Mr. Walter F. Dodd, lent their assistance. In the few months intervening before the 
act was to be put into use, a sympathetic treatment was given each section of the act. 

While lack of time made an exhaustive citation of cases unthinkable, the tracing 
of the source of each section gives the practitioner the information he needs for locating 
the cases and other materials. The annotations are concise in statement, and are pre- 
ceded by summaries, in black-letter type, that make them more usable. There are 
adequate cross-references in the text, and the various discussions are made readily 
available by a good index. The search of the lawyer for discussions in the text and 
for materials elsewhere is aided by several tables of cross-references and sources. 
Many good forms are included in the appendix. All of these together make this book 
a real aid to the lawyer who is trying to avoid pitfalls when proceeding under the new 
act, or is attacking or defending steps after they have been taken. 

This statement of its practical value might be misleading, in view of the title of the 
book. Usually an “annotated’’ statute or set of rules is judged by the number of the 
cases it cites. The discussion is unimportant; a mere citator is adequate, but it must 
cite all the cases, and it must be a recent edition. Mr. McCaskill’s “annotations,” on 
the other hand, are discussions giving the history of the section and explaining its 
meaning. The style is that of the teacher who has a clear view of the whole field and 
explains from that general knowledge how each section fits into the scheme, rather 
than that of the digest writer who sees but one section at a time in attempting to cite 
every case that bears directly on it. This work should have permanent rather than 
temporary value. Its success should be judged not by the exhaustiveness of the briefs 
prepared with its help, but by the spirit and understanding with which the courts 
interpret the broad provisions of the code. It is at least possible that the Illinois courts 
will interpret the act in accordance with the spirit of the reform rather than in ac- 
cordance with the common law; and if they do, this book will probably be deserving of 
a large share of the praise. 

One regret cannot be suppressed, in view of the fact that the individuals responsible 
for these annotations were likewise responsible for the act. Why was it possible, in 
the annotations, to put the intent into “plain and concise statements” while, in the 
act itself, the usual pleasant-sounding but hollow phrases of the typical code were so 
often retained? Why could not the act indicate, as clearly as the equally condensed 
black-letter summaries, to what extent the old rules were retained and to what extent 
the “spirit of the code’”’ required that they be altered? 

This criticism of the act applies mainly to the sections on pleading. Sections 
twenty-three and twenty-four, on “Joinder of plaintiffs’ and “‘Joinder of defendants,”’ 
will serve as illustrations. The discussion properly states that the main problem is 
one of joinder of separate causes of action involving different parties, and the rule, 
applied to both plaintiffs and defendants, is the equity rule that joinder will be per- 
mitted if sufficient grounds appear for uniting them in order to promote the convenient 
administration of justice. The desirability of extending such a rule to actions at law 
may be debatable; it is “flexible” and will “promote trial convenience’’ if you favor 
it, and it is “indefinite” and will “subject joinder to the whims of the trial court” if 
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you disapprove. But it undoubtedly represents the modern trend, and is in keeping 
with the “spirit of the code.’’ Assuming it is adopted, why was it not clearly stated in 
the act, as it is in the black-letter discussion? Why was the problem misstated to be 
one of joinder of parties rather than one of joinder of causes of action? Why were the 
two sections in the act confused by the introduction of foreign problems concerning 
“necessary parties” and alternative causes of action? Why were the two sections used, 
with almost entirely different phraseology and even physical appearance, as though 
the problem of joinder of plaintiffs were fundamentally different from that of joinder 
of defendants? The first part of section twenty-three will illustrate the confused 
language: ‘Subject to rules, all persons may join in one action as plaintiffs, in whom 
any right to relief in respect of or arising out of the same transaction or series of 
transactions is alleged to exist, whether jointly, severally or in the alternative, where 
if such persons had brought separate actions any common question of law or fact 
would arise ’”? Remember, the rule is an indefinite (flexible) one, and the test is 
trial convenience. Does not section twenty-three leave the impression that the rule is 
a definite one, and is based upon something about a “transaction or series of transac- 
tions’? What is a “transaction’’? Will the maze of confusion attending its use for 
determining permissible joinder of causes of action involving the same parties, as 
used in the typical act following the New York Code, be eliminated by adding: “or 
series of transactions’? Is any part of this section understandable? Is there anything 
in it that states or even intimates that ‘‘administrative convenience determines what 
claims shall be tried together”??? 

But little would be gained by a further discussion of the defects in these or other 
sections of the act. We should rejoice that several such defects of other codes were 
eliminated when this act was revised by the committee. Those remaining forceably 
indicate the need for this book and explain why hope can be expressed that, with its 


aid, the interpretation of the act by the courts of Illinois will be more in keeping with 
that “spirit of the code” so well explained in these annotations. 


Wurm L. EacLeton* 
* Professor of Law, University of Chicago. 


Handbook of Criminal Law. By Justin Miller. St. Paul, Minn.: West Publishing Co., 

1934. 1 vol. Pp. xiii, 649. $5.00. 

This book should prove a handy reference volume for busy lawyers, stating briefly, 
with illustrations drawn from the cases, the well-accepted principles of substantive 
criminal law. While largely based on common law offenses, it also indicates their im- 
portant statutory variations.' It is a revision of Mikell’s edition of Clark’s Criminal 
Law,? and Dean Miller’s efforts have given it considerable increased utility. 

The book has been pretty thoroughly revised, although there are some relatively 
unimportant parts which reproduce the older edition with only minor changes in text 


?P. 44; n. 11. 


* See degrees of murder, pp. 273-278; mayhem, pp. 291-292; aggravated assaults, pp. 309- 
312; burglary, p. 339; degrees of larceny, pp. 373-374; abortion, pp. 444-5; federal offenses re- 
lating to health, morals, comfort, and economic welfare, pp. 445-452, etc. 


? West Publishing Co., St. Paul, Minn. rors. 
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or footnotes. A good deal of new material has been added.‘ In some places this has 
been done to clarify the text,5 and in others more adequately to take account of statu- 
tory developments.® Citations to law review articles, and a large number of new cases, 
have been added to the footnotes.7 

The scope of the work has been increased. A new chapter, “The Criminal Act,’’* 
has been added, on definition, causation, unintended consequences, and corpus delicti, 
greatly expanding matters rather briefly treated under homicide in the previous edi- 
tion. The first eighteen pages are wholly new, dealing briefly with procedure, ad- 
ministration, penology, crime surveys, and the general purposes of punishment, and 
implemented with valuable references to law reviews, other texts, digest sections, and 
cases. Little use, however, has been made of these general considerations in later por- 
tions of the book. 

So much for the busy lawyers, but what of the judges and students, for whom the 
book is also written?9 A short text for all three is almost impossible to write, and while 
this book does tell what the law has been held to be in the past, it does not consistent- 
ly offer a “direction for profitable thinking’’ about what the law ought to be, either 
to judges, who are in a position to do something about it, or to students, who can at 
least think about it. 

The book does not purport to, and indeed could not, in the space available, include 
a detailed analysis, crime by crime and defense by defense, of the considerations of 
social policy which underlie, or should underlie, the substantive criminal law, and the 
effect which they should have thereon. The present edition goes further in this regard 
than the last, for Dean Miller has added a short introductory paragraph to many 
crimes and defenses, outlining the considerations which have led to the creation 
thereof. It is, however, a source of regret to the reviewer that Dean Miller has not felt 
free to put more of his own views on such subjects into the book. The passages where 
this has been done” serve only to whet the appetite for more, but unfortunately they 
are the exception rather than the rule. 

For instance, the problem of so-called ‘‘constructive intent’ is one of the most vex- 
ing problems of the substantive criminal law, as to both legal definition and rational 
justification. Here the text does no more than state the doctrine in terms of Hale’s 
day—a death in the course of a felony is murder; a death or injury in the course of a 
misdemeanor malum in se is manslaughter or assault and battery—with illustrations 


3 See abortion, pp. 443-444; fornication, pp. 432-433; prison breach, pp. 465-466. 

‘ Roughly, the content of the book has been increased by half, while increasing the number 
of pages less than 10 per cent, by a narrower type and a closer spacing of lines. 

‘For example, attempt and conspiracy, pp. 95-117; insanity, pp. 122-136; express and 
implied malice, pp. 265-267; embezzlement, pp. 374-381; intent in larceny, pp. 365-367; 
former jeopardy, pp. 534-544. 

® See juvenile courts, pp. 121-122; degrees of murder, pp. 273-278; degrees of larceny, pp. 
373-374; malicious mischief, pp. 400-404; fraudulent checks, pp. 390-391. 

7 Nearly 2500 cases have been added to the 3000 odd cited in the previous edition, not count- 
ing a considerable substitution of cases. 

5 C. 6, pp. 77-04. 

9 Preface, p. v. 

‘© For instance, as to the purpose of criminal law, pp. 17-19; corporate liability, pp. 148- 
150; entrapment, pp. 180-185; malicious mischief, pp. 400-404; former jeopardy, p. 538. 
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and a few instances in which it has not been applied. Surely the tremendous growth 
of non-dangerous felonies since 1676 requires some limitation on the murder rule;* | 
and an examination of the use and abuse of crimes “mala in se” in manslaughter leads — 
one irresistibly to the conclusion that this curious survival in modern jurisprudence a 
of a rule of canon law copies by Bracton before 1268 from Bernard of Pavia," is now 
utilized by many courts as a means of individualizing punishment where other means © 
are not available." 

The criteria by which such individualization should be governed cannot be found — 
in the undefinable phrase “‘malum in se’’ ;*5 possibly the solution is to say that where 
a man wilfully commits a misdemeanor he has embarked on a course of conduct known 
to be wrong, thus supplying the “moral element”? commonly required for criminal” 
recklessness,” and may properly be punished for ordinary negligence. Certainly the 
added punishment for an accidental homicide or injury will have no deterrent effect © 
with regard to the commission of the original misdemeanor, unless the risk of such 
injury is at least great enough to make the defendant’s conduct negligent with regard — 
thereto. A few words from Dean Miller on this and other similar problems would have 
been most illuminating. 

LivincsTon HALL* 
* Assistant Professor of Law, Harvard University. 


™ Pp. 268-270, 285-286, 313-315, and generally pp. 61-65. 
™See Perkins, A Re-Examination of Malice Aforethought, 43 Yale L.J. 537 at 569 


(1934): “. ... if the person is engaged at the time in perpetrating or attempting a felony 
. . it includes the wilful doing of any act which involves a substantial element of human 


13 Bracton, f. 120-121; see Maitland, “Bracton and Azo,” Vol. VIII, Publications of the 
Selden Society, (1894) p. 232. Such a far-flung net of culpable homicide was proper in the 


canon law, with its many gradations of.punishment, but could only produce injustice in the 
early common law courts, where the alternatives were death or acquittal. 

4 See Tulin, The Role of Penalties in Criminal Law, 37 Yale L.J. 1048 (1928), for an 
explanation of the analogous cases holding reckless driving sufficient for an assault and battery, 
or occasionally an assault with intent to kill. 

%s Cf. Bentham, Comment on the Commentaries (Everett’s ed. 1928), 80: “.... the 
acute distinction between mala in se and mala prohibita which being so shrewd and sounding 80 
pretty, and being in Latin, has no sort of an occasion to have any meaning to it; accordingly 
it has none.” 

6 Rex v. Greisman, [1926] 4 D.L.R. 738, 46 Can. C.C. 172; Rex v. Baker, [1929] 1 D.L.R. 
785, 51 Can. C.C. 71; contra, Com. v. Pierce, 138 Mass. 165 (1884). 
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